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Rights and Duties of Grand Jurors :—being the substance of a ange 
delivered to the Grand Jury, at Cincinnati, on the 21st of March, 1842, 
by Timorny Waxxer, President Judge of the Ninth Judicial Circuit 
of Ohio. aad 


GENTLEMEN OF THE Granp JuRY: 

Before proceeding to the discharge of your duties, 
it is incumbent upon the Court to deliver to you a charge in reference 
to those duties. With respect to this charge, an able writer* remarks 
as follows:—“ The practice of the Court to instruct the grand jury in 
the nature of their duty, by what is called the charge, is very ancient, 
and conmprises a full and clear definition and description of all the 
crimes and offences of which it is their duty to take cognizance. It 
also conveys to them the most important and necessary instructions as 
to the manner in which their business ought to be conducted, the 
nature of the evidence to be submitted to them, and the rules and 
principles upon which it is to be applied.” You will at once per- 
ceive, that to give such a charge as is here described would require 
many hours, if not days. It would, in fact, require me to present an 
outline of our whole criminal law. But neither custom nor the occa~ 
sion call upon me to do this. All I can hope to do, is to lay down 
some general rules to guide you in the discharge of your high and 
responsible duties; and if you, at any time, need more specific instruc~ 
tion, you can seek it either from the prosecuting attorney, or the 
Court. You are not presumed to be learned lawyers, but well in- 
formed, and upright citizens, called to discharge a solemn trust, upon 
which the protection of society materially depends. More than a 
thousand years have borne testimony to the usefulness of such an insti- 
tution. No criminal enters here for trial, unless you send him. Life 
and liberty are held too precious to be called publicly in question, 
without a secret preliminary investigation. In England, an official 





* Davis’ Precedents, 11. Thissma!l but excellent work, written by the late Daniel 
Davis, who for thirty years, or more, held the office of Solicitor General of Massachu- 
setts, deserves to be specially commended to the profession in the West. The pre- 
liminary essay on ‘‘ the office and duty of grand jurors” is the best I have met with. 
The Precedents of Indictments, though framed specially for Massachusetts, are better 
adapted to any other State than any of the English Precedents; and they have, in 
addition, the very great merit of brevity. [Ep.] 
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information has been held sufficient to put the accused upon trial. 
Not so in this country. The State is satisfied with nothing short of 
your sanction, and therefore puts the case of every criminal first into 
your hands. 
_ The general nature of your duties may be learned from the follow- 
ing sources. 

1. The provision of the constitution [a] with respect to indictments. 
“ That no person shall be put to answer any criminal charge, but by 
presentment, indictment, or impeachment.” 

2. The provision of our statute relating to juries. [b] “The said 
fifteen persons, summoned and sworn, or aftirmed, as aforesaid, shall 
be a grand jury, who shall inquire of and present all murders, felo- 
nies, and other crimes and misdemeanors whatever, committed within 
the limits of the county, in and for which they are impanneled and 
sworn or affirmed: provided, that it shall require twelve of said jurors 
to agree, before any bill of indictment or presentment shall be found.” 

3. The oath you have taken. [c] “Saving yourself and fellow ju- 
rors, you shall diligently inquire, and true presentment make, of all 
such matters and things as shall be given you in charge, or otherwise 
come to your knowledge, touching the present service. The counsel 
of the State, your own, and your fellows, you shall keep secret, unless 
called on in a court of justice to make disclosures. You shall present 
no person through malice, hatred, or ill will; nor shall you leave any 
person unpresented through fear, favor, or affection, or for any reward 
or hope thereof; but in all your presentments, you shall present the 
truth, the whole truth, and nothing but the truth, according to the 
best of your skill and understanding.” 

These general provisions suggest the following points for conside- 
ration. 

First. Your sole function is to pass upon indictments. The term 
presentment confers no separate authority. It simply means that you 

resent your accusations in the form of indictments. Yet in some of 
the states advantage has been taken of a similar expression to convert 
a grand jury into a body of political supervisors. 

What then is an indictment? It is a formal accusation of an of- 
fence, which must be presented to the Court by the ae jury, before 
the accused can be put upon his trial. With the framing of the in- 
dictment you have no concern. It is always drawn up by the prose- 
cuting attorney. Your office is to say whether it is true. Sometimes 
it is laid before you previous to your examination of the case; and 
sometimes after. ‘This must depend upon the convenience of the 
prosecuting attorney. Either course is proper; and whichever is, 
adopted, your function is the same, namely, to pass upon its truth._— 
If twelve of you find it to be true, it is endorsed by your foreman as 
“a true bill;” and it is his duty so to endorse it, although he should 
‘be one of the dissenting jurors. And there is a class of offences, [d] 





a) Art. 8, Sec. 10. 6] Swan’s Stat. 492. 
c| Swan’s Stat. 492. Swan’s Stat. 250. 
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which will be pointed out to you by the prosecuting attorney, for 
which you cannot return an indictment until it has been indorsed by 
the prosecuting witness, in order that he may be responsible for costs, 
in case the complaint should prove to be without probable cause.— 
You will be careful to see this provision complied with. The object 
is to discourage malicious and frivolous complaints. You will not 
return into Court with each bill, as you find it; but may bring in all 
at once, or a number at a time, as may be most convenient. 

Secondly. In deciding whether the facts proved amount to an in- 
dictable offence, you are to remember: 

1. That in this State we have no common law offences. They are 
all specified in the statutes, a copy of which you will have with you 
for constant reference. If the statutory definitions require elucida- 
tion, the prosecuting attorney will be always at hand to assist you; 
~ should you think proper, you can seek information from the 

vourt, as 

2. That you can take cognizance of no offence which was not com- 
mitted within the limits of this county. 

3. That you cannot indict a member of your own body. 

Thirdly. As to the offences you are to take cognizance of, I have al- 
ready remarked, that it is obviously impracticable to go into a gene- 
ral discussion of the offences made punishable in this State. But 
there are several matters which the law requires to be given specially 
in charge to you. 

1. As to Elections. [a] The object of the provisions on this subject, 
is to keep the right of suffrage pure and free. And _ this is of such 
supreme importance, that there should be no hesitation in punishing 
every offender to the utmost rigor of the law. 

2. As to the Currency. [b] The object of this class of provisions is to 
keep the circulating medium pure, and as near the specie standard as 
possible. And this is so important to the welfare of every community, 
that, had not every question relating to the currency been made a 
~s question, there could hardly be two opinions upon the subject. 

ut even if doubts existed respecting the policy of some of these pro- 
visions, you cannot permit them to influence your decisions. As 
legislators, you would consider what the law ought to be—as grand 
jurors, you can only ask what the law is. 

3. As to Tavern Licenses. [c] The provisions on this subject con- 
template two distinct objects. 1. To secure to travellers proper 
places of accommodation, and proper persons to manage them. To 
this end every tavern keeper must obtain a license from this Court. 
A list of these licenses will be furnished you by the clerk; and if you 
find any person keeping a tavern without such license, you will see 
that he is brought to trial. 2. To regulate the sale of liquors, to be 
drunk on the spot. Whatever may be your opinion of the expediency 
of granting such license at all, there can be no doubt of your duty to 





Swan’s Stat. 898. 


rf ‘| Swan’s Stat. 254, 1020. [b] Swan’s Stat. 136; 40 Ohio Stat. 55, 
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indict every person who sells liquor to be drunk on the spot, without 
such license. The uniform experience of those concerned in the ad- 
ministration of criminal justice is, that drinking houses, unless well 
regulated, are the hot beds of crime. So far, then, as it rests on you 
let no unlicensed person escape. 

4. As to Ferry Licenses. [a] Ferries, like taverns, should be so kept, 
that the public may be sure to be wel! accommodated. To this end, 
no person can keep a ferry without a license. A list of those granted 
by this Court will be furnished to you by the clerk; and if you find 
any person keeping a ferry without license, or any licensed person 
violating the law, you will see that he is indicted. 

5. As to Gaming. [6] Of all the persons who prey upon the com- 
munity, he who lives by gambling is the least excusable, because he 
has knowledge and ability to do better. Let such, then, so far as 
your efforts will avail, be brought forth from their dens of wickedness 
and made examples of. 

6. As to Supervisors of Roads. [c] The paramount importance of 
having our roads kept in order is so obvious, that I need only suggest 
this matter for your consideration. If this part of the law has been 
violated, your duty will be cheerfully performed. 

7. As to Auction Licenses. [d] On this subject we have a special 
act for this county, which you will examine. The object of this act 
is two-fold. 1. To secure proper and responsible persons for auc- 
tioneers. 2. To raise a revenue from sales at auction. To effect 
these ends, auctioneers are required to procure a license from this 
Court and give bonds. And if you find any person acting as an 
auctioneer without a license, or a licensed auctioneer or other person 
violating this law, you will take care that he is indicted. 

8. As to Brothels. [e] On this subject there is a special act for this 
county. The object is, as far as possible, to break up these scenes of 
infamy and pollution. To this end your co-operation will not be 
wanting. You will examine this act, and indict every person vio- 
Jating it. 

Fourthly. With regard to the evidence to be brought before you, 
there are several observations to be made. 

1. If you require other witnesses than those who appear volunta- 
rily, or upon recognizance, you are to notify the prosecuting attorney, 
who will take the proper steps to have them brought before you. 

2. All witnesses are sworn by the clerk, and must produce to you 
a certificate of that fact, before being examined. Should an indict- 
ment be found, and it afterwards appear, that any witness had not 
been sworn, the indictment will be quashed. Moreover the witnesses 
must be examined separately, and not in the presence of each other. 
Never admit but one person at a time, unless there be necessity for 
an interpreter. 

3. Of the credibility of the witnesses you are the exclusive judges. 





Swan’s Stat. 98. é| Swan’s Stat, 253, note. 
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Their competency is always a question of law. The rule is clear that 
you ought to receive no testimony, which would not be received on 
the trial. But as it is impracticable to lay down to you the rules of 
evidence beforehand, you must seek advice from the prosecuting 
attorney or the Court, whenever doubts arise. 

4. The general rule is, that you are to hear evidence on one side 
only, namely, against the accused. The meaning of this rule is, that 
you are not to convert yourselves into a traverse jury and try the 
whole case. You are not to seck for testimony in exculpation. You 
are not to hear witnesses who voluntarily present themselves for that 
a at You are only to hear the witnesses produced by the State. 

ut when witnesses are properly before you, you must hear what 
goes to exculpate, as well as what goes to inculpate. 

5. As to the amount of evidence, the rule formerly was, that if it 
was such as to render guilt more probable than innocence, the grand 
jury ought to find a bill. But this is not the rule in this country.— 
Absolute certainty is of course unattainable. But your oath binds 
you to find the truth. You must believe the guilt to be established by 
the testimony; and you can only do this upon such testimony, as on 
the trial, would, if uncontradicted, induce you to convict. 

Fifthly. With respect to the mode of conducting your deliberations, 
there are several things to be remarked. 

1. They are to be kept profoundly secret. This is a part of your 
oath, and the obligation is perpetual; The object of this secrecy is 
three-fold. 1. That no person, whom you do not find reason to indict, 
may suffer in his reputation, from having had his case brought before 
you. 2, That a guilty person may not, by knowing what took place 
before you, be able to counteract the testimony by means of bribery 
or perjury. 3. That persons not already in prison, may not thus be 
notified to make their escape. 

2. The prosecuting attorney is the only person who can be present 
at your deliberations. You should be extremely careful to express 
no opinions, and hold no conversations, in the presence of witnesses, 
But the prosecuting attorney must enjoy your entire confidence. If 
possible, he should be present and assist during the examination of 
every witness, in order to advise you in matters of law, and to be in 
full possession of the case on trial. But when the testimony is through, 
and you come to the question of true bill or not, then, though he may 
be present, he ought not to be consulted, except upon a question of 
law. For of the weight of evidence you must be the exclusive judges. 
Indeed, it is to be presumed, that he would not advise you in this res- 
pect, were you to ask it. 

3. You are to remember, that although called the Grand Inquest, 
you are not to resolve yourselves into an Inquisition. If you know of 
offences, not laid before you by the prosecuting attorney, you are to 
inform him and have them investigated. But you are not to hunt 
them up, or prowl about for them. This is not the meaning of your 
promise to “ inquire diligently.” If you faithfully examine every case 
which comes to your knowledge, without going out of your way to 
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seek for it, you will have done your duty in this particular. The 
State does not seek for victims, nor encourage informers. But when 
a case is properly before you, you are to be moved by no considera- 
tions of fear or favor. On this point your oath is most emphatic. It 
requires you to divest yourselves of all feeling, and be rigorously just. 
Integrity, above all other things, is demanded at your hands. All 
social distinctions must be lost sight of, all party spirit be forgotten. 
If any have violated the law, no matter who or what they are, high 
or low, rich or poor, informed or ignorant, let them be indicted.— 
Even mercy must not influence your decisions. The pardoning power 
is vested elsewhere. Your one single aim must be to ascertain the 
truth, and having done so, to present it, regardless of consequences. 
By a stedfast adherence to this high purpose, innocence will be pro- 
tected, guilt punished, and public justice established. 





Louisville Chancery Court, before Grorce M. Biss, Chancellor, 
November, 1841. 


James Hewirr anp oTHERs v. Toe FRANKLIN Fire INsuRANCE 
Company or PHILADELPHIA. 


[Published by consent of Chancellor Brss.] 


Where a policy of insurance, either by mistake or fraud, varies from the agreement 
for insurance previously made, a court of equity will first correct the policy, and 
then grant relief upon the policy as corrected; and parol evidence will be received 
to show what was the true understanding between the parties. 


Tue plaintiffs seek to rectify a policy of insurance, alledging that by 
fraud or mistake, the policy was drawn so as to vary from the true 
agreement for insurance; and to be paid for a loss by fire, which was 
within the agreement and premium paid for insurance, but which the 
defendants refuse to pay, because not within the terms of the policy, 
as drawn out by the defendants, 

The plaintifis residing in the city of Louisville, and doing the busi- 
ness of commission merchants, and as such generally known, having 
in their house goods held in their own and sole right to the value of 
about five thousand dollars only, but a large stock on consignment 
and commission, applied to William S. Vernon, the sole agent in the 
city of Louisville for the defendants, to effect an insurance upon 
goods, wares, and merchandise, contained in the store house in the 
city, used and occupied by the plaintiffs as their commission house. 
The agent was informed distinctly, that if the applicants had only 
their own goods in the house they would not insure, because of the 
metal roof, and other precautions against fire; but that having con- 
signed goods, they were willing to pay the cost of insurance. The 
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agent, Vernon, examined the house, and agreed on behalf of the 
defendants to take the risk upon ten thousand dollars of merchandise 
contained in the house, for the premium of fifty-five dollars. The 
plaintiffs paid the premium, and thereupon Vernon as agent, gave to 
the plaintiffs a certificate and receipt, dated at the office of the 
agency of the Franklin Fire Insurance Company of Philadelphia, in 
these words and figures:— 

“ Louisville, April 15, 1840. Received of Messrs. Hewitt, Allison 
and Co. of Louisville, Ky. fifty-five dollars premium for fire insurance 
in the sum of ten thousand dollars on their stock of merchandise gene- 
rally contained in their three story brick building, metal roof, situated 
on the south side of Main street, between Fifth and Sixth streets, city 
of Louisville, and occupied by them as a commission house. This 
insurance to continue from this date, at 12 o’clock meridian, until the 
fifteenth day of April next, 1841, at noon, on the terms and conditions 
of the policies by the Franklin Fire Insurance Company of Philadel- 
phia. This certificate to be void when the policy is delivered to the 
assured,” signed) “Ww. S. Vernon, Agent.” 

The policies for all risks agreed for by the agent in Louisville, are 
made out and signed and sealed by the insurance company in Phila- 
delphia, and returned to their agent in Louisville to be delivered.— 
The policy made out, and signed and sealed in this instance, at Phila- 
delphia, bears date 25th April, 1840, expressing, that “the Franklin 
Fire Insurance Company of Philadelphia have received of Hewitt, 
Allison & Co., fifty-five dollars premium for insuring (according to 
their proposals and conditions hereunto annexed) upon the property 
herein described, viz., on their stock of merchandise generally, con- 
tained in their new three story brick building, fire-proof, situate on the 
south side of Main street, between Fifth and Sixth streets, Louisville, 
Kentucky, occupied by them”—the damage and loss to the property 
abovementinned by fire, not exceeding a loss of ten thousand dollars, 
to be paid by the said insurance company; the policy to commence 
and be in full force from the 15th day of April, 1840, to the full end 
and term of one year, to expire on the 15th of April, 1841, at twelve 
o’clock at noon. 

To this policy, (being a printed form, with blanks filled up by wri- 
ting to suit the particular instance), are annexed printed proposals 
and conditions of insurance, by the second condition adh we | it is 
proposed and declared, that * goods held in trust, or on commission, 
are to be insured as such, which may be done by inserting the words. 
‘for account of whom it may concern;’ otherwise the policy will not 
cover such property.” 

This policy, and printed proposals and conditions annexed, were 
transmitted by the defendants from Philadelphia to their agent, Wm. 
S. Vernon, in Louisville, and there delivered to Parmele, a clerk of 
the plaintiffs. According to the deposition of Vernon, the agent, by 
referring to a letter from the defendants to him, dated 16th of Octo- 
ber, 1840, informing him that policies had been sent, he delivered 
the policy about six months after the date of the certificate of his 
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insurance; but according to the depositions of Parmele and Bohan- 
non, the delivery of the policy, by Vernon to Parmele, was about 
three weeks after the date of the certificate of insurance. 

The house was burned on the night of the 24th November, 1840, 
and thereby the loss and damage of the goods in the house was to the 
value of five thousand one hundred and seventy-nine dollars, eighty- 
four cents; whereof one hundred and fourteen dollars, fifteen cents 
were of goods held by the plaintiffs in their sole right, and five thou- 
sand and sixty-five dollars, sixty-nine cents of goods held by them on 
commission and consignment, whereon they had made large advances 
for the consignors. 

The defendants, upon application, were willing to pay for the 
goods held by the plaintiffs in their sole right, but refused to pay for 
the loss of the goods held on commission and consignment; insisting 
that the goods consigned are not within the terms of the policy of 
insurance; and denying that there has been either mistake or fraud 
in drawing up the policy. 

It would be useless at this day to discuss the competency of a court 
of equity to correct a writing, drawn contrary to the true agreement. 
The doctrine is clearly established in England and in the United 
States, that a court of equity can grant relief, by way of correcting 
the writing so as to conform to the true agreement, whether the vari- 
ance between the writing and the true agreement be by culpable 
fraud or innocent mistake. ‘The discussion in the case of Inskoe v. 
Proctor, in the Court of Appeals of this State, (6 Monroe, 312), and by 
Chancellor Kent in the cases of Gillespie v. Moore, (2 John. chan. ca. 
593), and Lyman v. The United States Insurance Company, (2 John. 
cha. ca. 632), are sufficient to dispense with any laborious investiga- 
tion by me. The following cases, in addition to those already cited, 
concur to establish, that mistake isa head of equity jurisdiction, as 
clearly settled as in cases of fraud and trust, and that parol testimony 
is admissible to establish the mistake. Simpson v. Vaughan, (2 Atk. 
32); Bingham v. Bingham, (1 Ves. sr. case 74, p. 127); Baker v. Payne, 
(1 Ves. sr. case 191, p. 457); Henkle v. The Royal Assurance wary 
(1 Ves. sr. case 156, p. 318); Leyal v. Miller, (2 Ves. sr. case 99, p. 
299); Langley v. Brown, (2 Atk. case 162, p. 203); South Sea Com- 
pany v. Wicliff, (before Lord Ch, Talbot, 19th February, 1734); Bar- 
stow v. Livingston, (5 Ves. 601). It may be taken as settled by the 
concurrent opinions of Hardwicke, Talbot, Thurlow, Strange, Eldon, 
Kent, the judges of the Court of Appeals of this State, and by various 
other judges, that mistake is a head of equity jurisdiction as clear] 
settled as in cases of fraud and trust, and that parol testimony is mf 
missible to prove a mistake as well as a fraud. In the language of 
Chancellor Hardwicke, (1 Ves. sr. 457) “how can a mistake ina 
writing be proved by parol evidence?” It would be a great defect 
in the jurisdiction of courts of equity, and in the moral action of their 
powers, if there was to be no relief, when an agreement variant from 
the true one, by mistake or by fraud, could be gotten into black and 
white. Courts of equity do reform contracts for mistake or fraud, 
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reduced to writing variant from the true agreement, and grant relief 
according to the contract when rectified. 

When equity takes jurisdiction by reason of fraud or mistake, and 
such cause is established, the Court does not send the parties back to 
law for redress upon the rectified contract, but does complete jus- 
tice by granting full relief. Such is the doctrine of the Courts of the 
United States, and especially of the courts of equity of this State. 

In the case before the Court, the variance of the policy from the 
true agreement for insurance, does not depend for proof solely upon 
the parol evidence. 

It is undeniable that the contract for insurance, and the certificate 
thereof was delivered in Louisville on the 15th of April, 1840; and 
that the policy was made out in Philadelphia, bearing date on the 
25th of April, but not delivered until some time after its date. The 
certificate of insurance, by the agent of the defendants, delivered to 
the plaintiffs, expresses itself to be in the sum of ten thousand dollars 
on merchandise generally, contained in their house in Louisville, “ occu- 
pied by them as a commission house.” From the face of this certifi- 
cate the knowledge is brought home to the agent, and of consequence 
to his principals, that the plaintiffs were doing business in that house 
as commission merchants. The insurance so certified, as agreed for 
the premium paid, is not upon the real estate in the building, but on 
goods contained in the building. Not upon any specific articles, but 
upon the merchandise generally contained in their house occupied by 
them as a commission house. The locality of the building by its po- 
sition on the south side of Main, between Fifth and Sixth streets, and 
its metal roof, is first particularly described. As the locality of the 
building is described, as the insurance is not upon the building itself, 
or against any damage to that, but upon the goods generally con- 
tained in the building, what sense is due to the expression, * occu- 
pied by them as a commission house?” Some sense and meaning 
must be allowed to these words. They cannot be allowed to be 
mere expletives. ‘The depositions of Bohannon and Parmele concur, 
that when the agent, Vernon, was inspecting the house to determiné 
whether he would take the risk, and the rate of premium for insu- 
rance, he was distinctly informed by Clifton, one of the plaintiffs, that 
if the goods in the house were their own, they would not desire insu- 
rance, but as they had consigned goods they wished them insured.— 
Comparing this parol evidence, as to the application for insurance, 
{and Vernon, the agent, admits in his deposition, that the application 
for insuf'ance was by parol, and that he inspected the house to deter- 
mine whether he would take the risk, and to fix the rate of premium) 
with the receipt for the premium and certificate of insurance delivered 
by the agent, Vernon, immediately thereafter, in which the plaintiffs 
are to be insured on ten thousand dollars of merchandise generally in 
the house “ occupied by them as a commission house,” the conclusion 
is direct, that the application for insurance, and the —— to 
insure, so certified, by Vernon, the agent, was not confined to the 


merchandise owned solely by the plaintiffs; for they had not so much 
44 
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solely belonging to them in the house; but that goods in the house, 
held by the insured upon commission, goods consigned, were intended, 
alluded to, and covered by the certificate. Why were the words, 
“occupied by them as a commission house,” inserted in the certificate 
of insurance in connexion with the goods in the house generally to 
the amount of ten thousand dollars? No other reason can be given, 
no other sense assigned to those words, than that the application and 
agreement was to insure goods in the house generally, whether held 
solely by the insured in their own right, or as commission merchants. 
The law is settled, that consignees having an interest in the goods for 
advances, or for commissions, may insure. The insurers do not ques- 
tion that doctrine: their proposals and conditions are for the insurance 
of goods held in trust or on commission. 

The respondents do not claim that there is any difference of pre- 
mium between insurance on goods, owned solely by the insured, and 
goods held in trust or on commission. They claim simply, that be- 
cause the words, “for account of whom it may concern,” are not in- 
serted in the policy, they are not bound to pay for the loss of the goods 
in the house held on commission. It is not pretended by answer, or 
any deposition, that these printed conditions, annexed to the policy 
sent out for the plaintiffs, so requiring the technical expressions to 
cover goods held in trust or upon commission, had ever been shown 
or made known to the plaintiffs before the certificate of insurance of 
the 15th April was delivered by the agent, Vernon. The words, * for 
account of whom it may concern,” cannot be allowed to have such 
technical force, and to be so exclusively essential, as that they cannot 
be supplied by other words sufficient to signify, goods held in trust or 
upon commission. 

But if the words “for account of whom it may concern,” were 
supposed by the agent, Vernon, and his principals, to be indispensable, 
and not to be substituted for any other form of expression, then, con- 
sidering the application was made for insurance to include goods held 
on commission, as evidenced by the depositions of Parmele and Bo- 
hannon, and confirmed by the certificate of insurance of the 15th of 
April, containing the receipt for the premium, and as the receipt and 
certificate of the 15th of April was drawn wholly by Vernon, the 
agent of the defendants, and the policy consequent upon that agree- 
ment, bearing date the 25th of April, was drawn out solely by the 
officers of the corporation at Philadelphia, the agent, Vernon, and his 
principals, were bound in good faith, according to the application for 
insurance and the agreement to insure, and the acceptance of the 
premium for the insurance applied for, to have inserted as well in the 
receipt and certificate drawn and delivered by the agent, as in the 
after drawn policy, those technical words, “on account of whom it 
may concern.” ‘The want of such technical form of expression can- 
not be allowed as an excuse for the respondents, seeing the character 
of the application for insurance, and that the agents and the officers 
of the corporation were themselves the sole draughtsmen to delineate 
upon paper the verbal application, and the consent to insure according 
to the application for which the premium was accepted. 
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The policy of insurance drawn out at Philadelphia, bearing date 
on the 25th of April, is evidently founded on the certificate of insu- 
rance delivered by Vernon on the 15th of April, 1840, to the plain- 
tiffs. The differences between the certificate of insurance and the 
after policy, consist in the substitution in the policy of the words “ fire 
proof” for the words “ metal roof” contained in the receipt and cer- 
tificate, and in the omission in the policy of the words * as a commis- 
sion house,” as contained in the receipt and certificate. 'The omission 
in the policy of the words “as a commission house,” although con- 
tained in the receipt and certificate delivered by the agent to the 
plaintiffs, is the pretext for insisting on the second section or condition 
annexed to the policy, wherein it is said that “ goods held in trust or 
on commission are to be insured as such, which may be done by in- 
serting the words ‘for account of whom it may concern; otherwise 
the policy will not cover such property.” 

The words in the-reccipt for the premium and certificate of insu- 
rance, so delivered on the 15th of April, “ Received of Messrs. Hewitt, 
Allison & Co. of Louisville, Ky. fifty-five dollars, premium for fire 
insurance in the sum of ten thousand dollars on their stock of mer- 
chandise generally contained in their three story brick building, metal 
roof, situate on the south side of Main street, between Fifth and 
Sixth streets, city of Louisville, and occupied by them as a commission 
house,” are equipollent with the words “ for account of whom it may 
concern,” and to plain dealing and common sense not less significant 
of goods in the house held on commission, than the cabalistical words 
% for whom it may concern.” 

It was the duty of the agent, Vernon, to send to his principals in 
Philadelphia, a fair statement of the application, and his receipt and 
certificate of insurance which he had delivered to the plaintiffs on the 
15th of April, so that the policy might be drawn out in accordance 
with the application and agreement. The principals cannot profit by 
the neglect of their agent in that behalf. By comparison of the policy 
with the receipt and certificate of insurance delivered by Vernon, the 
agent, it does appear that the policy was filled up from a copy of the 
receipt for the premium and certificate of insurance so delivered by 
the agent, Vernon, to the plaintiffs, changing however, in the policy, 
the “ metal roof” into “fire proof” and omitting, after “occupied by 
them,” the important words “ as a commission house.” The change, 
and the omission so made, the stopping short especially at the words 
*¢and occupied by them,” omitting the after words of the receipt and 
certificate, “as a commission house,” betray something more than 
mere mistake, an understanding and consciousness of the force and 
meaning of the words “as a commission house,” so left out of the 
policy, an artful design to make the risk less than that agreed upon, 
and obviously intended in the application and receipt of premium 
and certificate of insurance, and a covert preparation to insist upon 
the second section of proposals and conditions annexed to the policy, 
which had not been seen by the plaintiffs, nor made known to them 
at the time of the payment of the premium and certificate of insurance. 
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The plaintifis expressly alledge in their bill, that at the time of the 
agreement for insurance there was no policy before them. The an- 
swer does not deny the charge; neither does the deposition of the 
agent, Vernon, assert that the form of the policy, and proposals and 
conditions had then been made known to the plaintiffs. 

The plaintiffs alledge that the agent informed them that the poli- 
cies were issued at the office in Philadelphia; that is not denied by 
the answer, and is proved by the deposition of the agent, Vernon, 

The bill alledges, that the usual course was for the underwriter to 
take up the certificate upon the delivery of the policy, and acceptance 
by the assured. That is admitted by the answer, and proved by the 
agent, Vernon, as being the general practice. 

The plaintiffs alledge that they never did accept the policy, and 
never saw it until after the loss happened by the fire. That is 
proved as far as a negative is capable of proof. The return of the 
certificate was never asked by Vernon or any one: the attention of 
the plaintiffs was never awakened to a possible difference between 
the agreement and the after policy sent from Philadelphia, until the 
defendants refused to pay for the loss. 'The agent, Vernon, delivered 
the policy, not to either of the plaintiffs, but to their clerk, who states 
that he kept it under lock and key, that the plaintiffs could not have 
seen it without his knowledge, and that he does not believe they ever 
did, until after the loss by firee The respondents say in their de- 
fence, “ that the said pelicy was in possession of complainants several 
weeks, during which time they acquiesced in it, and made no objection 
to its provisions until after the loss.” There is no proof of acquies- 
cence in the variance of the policy from the true agreement, nor that 
the plaintiffs discovered the variance until after the loss by fire, and 
the refusal of the defendants to pay for the loss. The circumstances 
detailed in the evidence repel the charge of acquiescence. 

Whether the policy was delivered in six months or three weeks 
after the agreement and certificate of 15th of April, 1840, is not very 
important to this branch of the defence. For whether the variance 
of the policy from the true agreement was produced by fraud, or by 
mistake, this suit, instituted by the plaintiffs in January, 1841, to be 
relieved against the fraud or mistake, cannot be barred by the short 
lapse of time between April, 1840, and the institution of the suit. 


Decrer. This cause came on to be heard upon the bill, the re- 
ceipt for the premium and certificate for insurance of the 15th April, 
1840, delivered to the plaintiffs by Wm. 8. Vernon, the agent for 
the respondents, the sale of insurance dated 25th April, 1840, the 
account of goods rah se 4 and consumed, the answer of the defend- 
ants, the depositions of Edward Parmele, Chs. I. F. Bohannon, C. C, 
Snethen, Wm. 8, Vernon, C. F. Vernon, and D. S. Vernon, and the 
arguments of the counsel for the complainants, and for the respond- 
ents; whereupon it seems to the Court, that the contract for insurance 
as made and agreed upon between the plaintiffs and the a 
by their agent, Wm. 8. Vernon, of the 15th April, 1840, did include, 








McCracken v. Hayward. 349 


not only the goods, wares, and merchandise, held -by the plaintiffs in 
their own and sole right, but likewise the goods held by the plaintiffs 
on consignment, and being in their commission house on the south 
side of Main street, in Louisville, between Fifth and Sixth streets; 
and it seems farther to the Court, that the policy of insurance bearing 
date 25th April, 1840, as drawn out at Philadelphia by respondents, 
consequent upon the contract made at Louisville by their said agent, 
was either by mistake, or by art and fraudulent design, drawn so as 
to vary from the true agreement; and it seems further to the Court, 
that of the goods in the house covered by the contract for insurance, 
damage and loss to the plaintiffs to the value of five thousand one 
hundred and seventy-nine dollars, and eighty-four cents, was caused by 
fire on the 24th day of November, 1840, which the respondents were 
bound, by the contract for insurance, to make good to the plaintiffs, 
but which on demand made they refused to do: 

Whereupon it is ordered and decreed, that the defendants, “‘ The 
Franklin Fire Insurance Company ef. Philadelphia,” pay to the plain- 
tiffs, the said sum of five thousand one hundred and seventy-nine 
dollars and eighty-four cents, lawful money of the United States: 

And it is further ordered and decreed, that the said defendants pay 
to the plaintiffs their costs in the prosecution of this their suit ex- 
pended, to be taxed by the clerk. 





Supreme Court of the United States, January Term, 1844. 


Joun L. H. McCracken v. Cuartes Haywarp. 
[From the New-York Journal of Commerce.] 


Held, that the appraisement laws of Illinois, passed February, 1841, and January, 
1843, requiring real property sold under execution to be first appraised, and then to 
be sold for not less than two-thirds of the appraised value, are unconstitutional and 
void, so far as they relate to judgments previously obtained. 


On a certificate of division in opinion between the judges of the Cir- 
cuit Court of the United States for the District of Illinois. 

Mr. Justice Batnwin delivered the opinion of the Court. 

It appears from the record in this case, that the plaintiff obtained a 
judgment against the defendant in June, 1840, on which a pluries fi. 
fa. issued at May Term, 1842; real property was levied on, appraised 
according to the provisions of a law passed on the 27th of February, 
184]—and the rule of the Circuit Court of that State adopted in 
June of the same year; which law and rule are in the following 
words: 

“ An act regulating the sale of property. 

“Sec. 1. Be it enacted by the people of the State of Illinois re 
sented in the General Assembly, That when any execution shall be 
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issued out of any of the Courts of this State, whether of record or not, 
and shall be levied on any real or personal property, or both, it shall 
be the duty of the officer levying such execution, to summon three 
householders of the proper county, one of whom shall be chosen by 
such officer, one by the plaintiff, and one by the defendant in the 
execution; or, in default of the parties making such choice, the officer 
shall choose for them; which householders, after being duly sworn by 
such officer so to do, shall fairly and impartially value the property 
upon which such execution is levied, having reference to its cash 
value, and they shall endorse the valuation thereof upon the execu- 
tion, or upon a piece of paper thereto attached, signed by them; and 
when such property shall be offered for sale, it shall not be struck off 
unless two-thirds of the amount of such valuation shall be bid therefor: 
Provided, always, that the plaintiff in any execution issued from any 
court of record of this State, may elect on what property he will 
have the same levied, except the land on which the defendant re- 
sides, and his personal property, which shall be the last taken in exe- 
cution. And in all other executions issued from any of the Courts of 
this State, not being courts of record, the plaintiff in execution may 
elect on what personal property he will have the same levied, except- 
ing and reserving however, to the defendant in execution, in all cases, 
such an amount and quantity of property as is now exempt from exe- 
cution by the laws of this State: And provided, further, that all sales 
of mortgaged property shall be made according to the provisions of 
this act, whether the foreclosure of said mortgage be by judgment at 
law, or decree in chancery. The provisions of this act shall extend 
to judgments rendered prior to the first day of May, eighteen hundred 
and forty-one, and not to any other judgments than as before specified. 

“Sec. 2. When any property shall be levied on and appraised in the 
manner required by this act, and the same shall be susceptible of a 
division, no greater quantity thereof than will be sufficient to pay the 
amount of the execution or executions thereon levied, together with 
the proper costs, at two-thirds of the valuation thereof, shall be offered 
for sale by the officer in whose hands such execution or executions 
may have been placed for collection. 

“Sec. 3. This act shall be in force from and after its passage, and 
the Secretary of State is hereby required to have a thousand copies 
thereof printed immediately after its approval, and transmit them to 
the clerks of the county commissioners’ Courts of the several counties 
in this State, for distribution among the proper officers thereof.” 

The following is a copy of the rule of Court, passed 19th June, 
1841, viz:— , 

“ When the marshal shall levy an execution upon real estate, h 
shall have it appraised and sold under the provisions of the law of this 
State, entitled “An act regulating the sale of property,” approved 
27th February, 1841, if the case come within the provisions of that 
law; and any two of the three householders selected under the law, 
agreeing, may make the valuation of the premises required.” 

The property levied on was advertised for sale by the marshal, in 
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August, 1842, but was not sold, as no one bid two-thirds of the ap- 
praised value. In March, 1843, the plaintiff sued out a venditioni 
exponas, with directions to the marshal to sell the property regardless 
of the State law, which the marshal refused to obey, considering him- 
self bound by the aforesaid rule of Court—whereupon the plaintiff 
moved the Court for an order directing the marshal to sell to the 
highest bidder, without valuation, or any regard to the State law. 

“1. The plaintiff, by Arnold, his attorney, comes and moves the 
Court to set aside the return to the pluries of execution issued in this 
cause, dated 16th day of May, 1842, under which the property levied 
upon was appraised and not sold, because no one would bid two-thirds 
of the appraised value. 

“2. That the Court direct the marshal to sell said property to the 
highest bidder, without regard to the valuation already made, and 
without having it valued again. 

“3. That the marshal proceed to sell said property without regard 
io the provisions of the laws regulating the sale of property, passed 
since the rendition of the judgment, and the making the contract 
between the parties. 

“4, That the marshal be directed to proceed and sell the property 
levied upon, without regard to the provisions of the act of February, 
1841, of the legislature of Illinois, and of January, 1843, regulating 
the sale of property above referred to.” 

On the argument of this motion the Court were divided in opinion 
on the following points:-— 

“Ist. Whether the said motion shall be granted in manner and 
form as the same is asked, or refused, or any part thereof. 

«2d. Whether the return of the marshal on the execution above 
set forth, dated 16th May, 1842, under which the property was ap- 
praised and not sold, because two-thirds of the appraised value was 
not bid therefor, shall or shall not be set aside as insufficient. 

“ 3d. Whether the Court shall or shall not make an order directing 
the marshal to sell the property levied on in the usual mode at public 
auction to the highest bidder, without having the same valued by 
three householders, and without regard to valuation which has been 
made, and without requiring two-thirds of said valuation to be bid 
therefor. 

“4th. Whether the Court shall or shall not direct the marshal to 
proceed and sell the property levied upon without regard to the pro- 
visions of the act of February 27, 1841, of the legislature of Illinois, 
and the rule adopting said law at the June term, 1841. 

“5th. Whether the Court will or will not direct the enforcement 
of said judgment according to the laws regulating the remedy when 
said judgment was entered and the contract made.” 

These questions must be considered in two aspects. 1. In refer- 
ence to the Constitution. 2d. The laws of the United States as the 
tests of the validity of the law of Illinois and the rule of Court,—which 
it is said affect only the remedy, but not the right of the plaintiff ari- 
sing on the contract between the parties, and the judgment rendered 
upon it. 
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In placing the obligation of contracts under the protection of the 
Constitution, its framers looked to the essentials of the contract more 
than to the forms and modes of proceeding, by which it was to be 
carried into execution; annulling all State legislation which impaired 
the obligation, it was left to the states to prescribe and shape the 
remedy to enforce it. 

The obligation of a contract consists in its binding force on the 
party who makes it; this depends on the laws in existence where it is 
made; these are necessarily referred to in all contracts, and form a 
part of them, as the measure of the obligation to perform them by the 
one party, and the right acquired by the other. There can be no 
other standard by which to ascertain the extent of either, than that 
which the terms of the contract indicate according to their settled 
legal meaning; when it becomes consummated the law defines the 
duty and the right, compels one party to perform the thing contracted 
for, and gives the other a right to enforce the performance by the 
remedies then in force. 

If any subsequent law affects to diminish the duty, or to impair 
the right, it necessarily bears on the obligation of the contract in fa- 
vor of one party to the injury of the other; hence any law which in 
its operation amounts to a denial or obstruction of the rights accruing 
by a contract, though professing to act only on the remedy, is directly 
obnoxious to the prohibition of the Constitution. 

This principle is so clearly stated and fully settled in the case of 
Bronson v. Kinzie, decided at the last term (1 Howard, 311), that 
nothing remains to be added to the reasoning of the Court, or requires 
a reference to any other authority, than what is therein referred to} 
it is, however, not to be understood that by that, or any former decis- 
ion of this Court, all state legislation on existing contracts is repug- 
nant to the Constitution. 

“It is within the undoubted power of state legislatures to pass re- 
cording acts, by which the elder grantee shall be postponed to a 
younger, if the prior deed is not recorded within the limited time; 
and the power is the same whether the deed is dated before or after 
the passage of the recording act. ‘Though the effect of such a law is 
to render the prior deed fraudulent and void as against a subsequent 
purchaser, it is not a law impairing the obligation of contracts; such 
too is the power to pass acts of limitation and their effect. Reasons 
of sound policy have led to the general adoption of laws of both 
descriptions, and their validity cannot be questioned. The time and 
manner of their operation, the exceptions to them, and the acts from 
which the time limited shall begin to run, will generally depend on 
the sound discretion of the legislature, according to the nature of the 
titles, the situation of the country, and the emergency which leads to 
their enactment. Cases may occur where the provisions of a law may 
be so unreasonable as to amount to the denial of a right; and call for 
the interposition of the Court.” (3 Pet. 200). 

The obligation of the contract between the parties in this case, was 
to perform the promises and undertakings contained therein; the right 


e——. FF NE CON 


—_ — ee |e 3 . “we Aw 





McCracken v. Hayward. , 353 


of the plaintiff was to damages for the breach thereof, to bring suit 
and obtain a judgment, to take out and prosecute an execution against 
the defendant till the judgment was satisfied, pursuant to the existing 
laws of Illinois. These laws, giving those rights, were as perfectly 
binding on the defendant, and as much a part of the contract, as if 
they had been set forth in its stipulations in the very words of the law 
relating to judgments and executions, If the defendant had made 
such an agreement, as to authorise a sale of his property which should 
be levied on by the sheriff, at such price as should be bid for it at a 
fair public sale on reasonable notice, it would have conferred a right 
on the plaintiff which the Constitution made inviolable; and it can 
make no difference, whether such right is conferred by the terms or 
law of the contract—any subsequent law which denies, obstructs, or 
impairs this right, by superadding a condition that there shall be no 
sale for any sum less than the value of the property levied on, to be 
ascertained by appraisement, or any other mode of valuation than a 
public sale, affects the obligation of the contract, as much in the one 
case, as the other; for as it can be énforced only by a sale of the de- 
fendant’s property, the prevention of such sale is the denial of a right. 

The same power in a state legislature may be carried to any ex- 
tent if it exist at all; it may prohibit a sale for less than the whole 
appraised value, or for three-fourths, or nine-tenths, as well as for two- 
thirds; for, if the power can be exercised to any extent, its exercise 
must be a matter of uncontrolable discretion, in passing laws relating 
to the remedy, which are regardless of the effect on the right of the 
plaintiff. 

This was the ruling principle of the case of Bronson v. Kinzie, 
which arose on a mortgage containing a covenant, that in default of 
payment the mortgagee might enter upon, sell and convey the mort- 
gaged premises, as the attorney of the mortgagor; yet the case was 
not decided on the effect and obligation of that covenant, but on the 
broad and general principle that a State law, which professedly pro- 
vided a remedy for enforcing the contract of mortgage, effectually 
impaired the rights incident to, and attached to it by the laws in force 
at its date, was void. The agreement or contract can create no more 
binding obligations than those fastened by the law, which the law 
creates and attaches to contracts; the express power which a mortga- 
gor confers on a mortgagee to sell as his agent, is not more potent 
than that which the law delegates to the marshal, to sell and convey 
the property levied on under an execution; he is the constituted agent 
of the defendant, invested with all his powers for these purposes; the 
marshal can do under the authority of the law, whatever he can do 
under the fullest power of attorney from the execution debtor, and no 
State law can prohibit it. 

It follows that the law of Illinois, now under consideration, so far 
as it prohibits a sale for less than two-thirds of the appraised value of 
the property levied on, is unconstitutional and void. 

he second aspect in which this case must be considered, is with 
reference to the acts of Congress relating to process and proceedings 
45 
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in the Courts of the United States in cases at common law. All the 
early laws on this subject were carefully and most ably reviewed by 
this Court, in Wayman v. Southard, and The Bank United States v. 
Halsted, in which it was held, that the proceedings in the Courts of 
the United States should be the same as they were in the several 
States at the time of passing the acts of Congress, subject to be altered 
by the Circuit Courts, or regulations of the Supreme Court. That 
the proceedings on executions were to be governed by such laws until 
final satisfaction was obtained, regardless of any subsequent changes 
by State legislation. (10 Wheat. 20, 51). 

Prior to 1828, Congress had passed no process acts applicable to 
the States admitted into the union after 1789. To remedy this defect, 
and to confirm the decisions in the above cases, the act of May, 1828, 
directed, that writs of execution, and other final process, issued on 
judgments and decrees, and the proceedings thereupon, shall be the 
same in each State as are now used in the Courts of such State, &c., 
thus adopting the same principles which had been established by this 
Court in the construction of the acts of 1789, and 1792. Conse- 
quently no State law, passed since May, 1828, can have any effect 
on the proceedings on executions issued from the Courts of the Uni- 
ted States, unless such laws are adopted by those Courts, under the 
proviso in the third section of the act. 

The rule adopted by the Circuit Court of Illinois, does not fall 
within this proviso, which declares, ** That it shall be within the pow- 
er of the Courts, if they see fit in their discretion, so far to alter final 
process in said Courts, as to conform the same to any change which 
may be adopted by the legislatures of the respective States, for the 
State Courts.” 

This authorises the Court to adopt the change so made by a State 
law, but not to adopt it only in part, or alter it in any respect. The 
law directs the appraisement to be made by three householders, one 
to be selected by the defendant, one by the officer, and one by the 
plaintiff, without any authority to any two to make it, and: conse- 
quently requiring the concurrence of all. The rule of Court adopt- 
ing this law, provides, *‘’That any two of the three householders se- 
lected under the law, agreeing, may make the valuation required.”— 
Such adoption is not warranted by the act of 1828; it is legislation in 
effect, by prescribing a new rule, unknown to any act of Congress, or 
the State law professedly adopted. But had the adoption been in the 
terms of the law, it could not be recognized, inasmuch as the appraise- 
ment therein directed, with the prohibition to sell at less than two- 
thirds of the valuation, is repugnant to the Constitution of the United 
States. It also conflicts with the process acts, as construed in Way- 
man Vv. Southard, and The Bank v. Halsted, and the repeated decisions 
of this Court in later cases—that no State law can be adopted under 
the act of 1828, which is in collision with any act of Congress. (16 
Pet. 84, 312). 

It must therefore be certified to the Circuit Court, that the motion 
made by the plaintiff’s counsel ought to be granted, and that the 
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directions to the marshal, prayed for by the plaintiff, ought to be 
given in the manner stated in the second, third, fourth and fifth points 
certified. 





United States District Court, Boston, December, 1843. 


WiuuraMms v. A pox or Buon. 
[From the Boston Shipping List.] 


It is not a deviation for a ship to turn out of her course to relieve persons on board of 
another ship in distress. — 

Nor is it a deviation for an American ship t6 turn out of her course, for the purpose of 
taking from a foreign ship American seamen, who have been relieved from distress 
by such foreign ship. 

But it would be a deviation, if a ship should turn out of her course, for the purpose of 
saving property only. 


Tuis was a case of a libel by the officers and crew of the whale ship 
Constellation, to recover salvage or compensation from a box of gold, 
taken on board the ship at sea, from the ship Constitution, which had 
met with a disaster. 

The facts were briefly these: 

The Constitution, on a voyage from Havre to Charleston, 8. C. 
having on board a box of gold coin, of the value of forty-two thou- 
sand dollars, and a crew of seventeen men, met with a disaster, and 
was deserted at sea on the 9th of April, 1843. The crew and box of 
gold were taken on board the Danish brig Urania, bound to Copen- 
hagen. On the 12th of April, she fell in with the American whale 
ship Constellation, bound for New-London. The Urania made a sig- 
nal, and the Constellation bore away, and on speaking her, was re- 
quested to take the crew of the Constitution on board, which she did, 
and the box of bullion. 

The owners and crew of the Constellation brought this libel, claim- 
ing, first, salvage, and if not entitled to that, compensation. 

Judge Sprague held, that the bullion, while on board the Urania, 
was not in that peril required by law to make it the subject of sal- 
vage, and the taking it on on board the Constellation was not a con- 
tinuation of salvage service, but that the Constellation was entitled to 
a fair compensation for the services; and that the right to proceed in 
rem for this had not been lost by the delivery of the box of bullion to 
the master of the Constitution. 

The principal question was, as to the amount of compensation.— 
One ground urged for enhancing the compensation was, that there 
was a deviation, which discharged the underwriters. The Urania 
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made a signal to speak, or of distress, and for that cause the Constel- 
lation, when at the distance of two or three miles, bore away, and 
upon approaching the Urania, was informed of tke condition of the 
crew of the Constitution, and requested to take themon board. This 
request was acceded to, and a delay of some two or three hours was 
occasioned thereby. Nothing was said of the box of bullion; but 
while the crew were preparing, and passing in boats from the Urania 
to the Constellation, this box, under the direction of the captain of 
the Constitution, was put into one of the boats, and under the direc- 
tion of the mate of the Constitution, was conveyed to the Constella- 
tion, and there hoisted on board; and afterwards was, by the captain 
of the Constellation, placed in his state room as a place of safety. 

The judge was of opinion, that the bearing away, upon seeing the 
signal of the Urania, and before its object was known, clearly was 
not a deviation. It was no more than a common incident of a voyage 
which the parties must be presumed to have contemplated as likely 
to occur. But it was insisted, that as the crew of the Constitution 
were not in immediate danger or distress, the delay, to take them on 
board, was a deviation. Their ship, an American vessel, had foun- 
dered at sea, on a voyage to the United States. They had been 
rescued by the Urania, a Danish brig, bound to Copenhagen. They 
fell in with the Constellation, an American ship, coming to the Uni- 
ted States, where she arrived in thirteen or fourteen days. 

That it was the invariable practice to take men on board under 
such circumstances, was abundantly proved. Indeed, to have refused 
to receive their shipwrecked countrymen, and compel them still to 
rely on the hospitality of strangers, and be transported to a foreign 
and distant country, would have been a violation not merely of the 
courtesy but of the humanity of the seas,—as a general rule that was 
not to be deemed a deviation which was within the usage of the seas 
on such a voyage. Delays to save wrecked property are an excep- 
tion to this rule. Salvage in such case was given only to the insured 
and those engaged in the service. No part was awarded to the 
underwriters; and it was reasonable that the insured should not be 
permitted to become wreckers for their own pecuniary benefit and at 
the risk of the insurers. 

Urgent cases might be supposed, but in general the question, 
whether the insured should add to the hazards of the voyage merely 
for the purpose of saving the property of others, was one of pecuniary 
interest, and not of moral obligation, and the policy of this law ad- 
dressing the interest, held out strong inducements to engage in such 
enterprises by the very liberal compensation which it awards. The 
law ought to be equally solicitous to encourage services like the pres- 
ent. But in such a case not only was no salvage allowed, but ac- 
cording to the usage proved, no compensation was asked. The own- 
ers of the vessel bear the expense of the delay and of the support of 
the shipwrecked mariners taken on board, and the captain and crew 
the inconvenience of such large addition to their numbers in their 
narrow accommodations, and why, to this should be added the risk of 
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their whole property during the rest of the voyage? The policy of 
the law certainly would not create this additional discouragement to 
conduct which it approves and desires. Justice did not require that 
the performance of a mere usual act of humanity, burdensome at all 
events to the owners, should be visited by the penalty of transferring 
the risk of the vessel thereafter from the underwriters to the insured. 
He was of opinion, that stopping to take on board the crew of the 
Constitution was not a deviation. 

With respect to the box of bullion, nothing was said to the captain 
ofthe Constellation until it was actually on board his vessel. It did 
not appear that he had any previous knowledge of its existence.— 
There was not, therefore, any intentional delay on his part, for the 
purpose of receiving it. It was transferred from the Urania as inci- 
dental merely to the removal of the captain and crew of the Consti- 
tution, and while the Constellation was waiting a reasonable time 
only for that purpose. This did not create a forfeiture of her insu- 
rance. 

The time, labor, and responsibility of the Constellation did not 
certainly exceed what they would have been if the bullion had been 
taken on freight. But there were considerations which should enhance 
the compensation beyond the mere ordinary freight:—The ship, with 
her cargo, was of great value. The box of gold was taken on board 
at sea, when the weather was thick and rainy, and boats, passing and 
repassing between the vessels, might be in some danger. She was 
not a freighting ship; and when in addition to her own crew of whale- 
men, seventeen other seamen were taken on board the Constellation, 
her captain, had it been left to his option, might have been reluctant 
to take on board a box of gold of such great value, and presenting 
temptations to seamen, of whose character he was ignorant. But he 
had no choice, and could not make terms. 

The judge thought that one and a quarter per cent., or five hun- 
dred and twenty-five dollars, was a suitable compensation, and decreed 
that, with costs. 


Note sy THE Eprror. I have inserted this case for the purpose 
of raising the query, how far these doctrines are applicable to our 
rivers?’ Nothing is more common than for steam-boats to stop for the 
purpose of saving property, as well as persons. Do they, in the for- 
mer case forfeit their insurance on the ground of deviation? I am 
informed that the Supreme Court of Missouri has decided that they 
do; thus applying the doctrines of the marine law to our rivers. 
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Supreme Court of Ohio, Clermont county, April Term, 1844, before 
Lang, C. J., and Reep, J. 


Tue Srare, ex reEL. Lee v. Toe Jupees or THE Common PLEas 
oF CLERMONT COUNTY. 


[Furnished by Judge Lane] 


*° 
Under the present practice in mandamus, the alternative writ is served in the first 
instance, without any previous rule to shew cause. 


If the judges of the Common Pleas refuse to sign a bill of exceptions, they must 
make known the cause to the parties or their counsel. 


Lang, C. J. A rule has heretofore been issued, to shew cause why 
a writ of mandamus should not be issued, commanding them to sign a 
bill of exceptions, &c. This was correct practice before the statute 
of 1835. But since that statute, (Swan’s Stat. 689), which renders 
the return traversable, and provides a trial of the issue, and an ample 
and final remedy in that judgment, the correct practice is, to issue 
the alternative writ in the first instance, in a prima facie case, without 
a previous rule to shew cause. 

The judges of the Common Pleas have complied with the present 
rule, and shown as a reason for not signing and sealing the bill of 
exceptions offered to them, that it did not contain certain documen- 
tary evidence; but they aver that they would have signed it, had it 
contained those documents. These reasons, alone, are not sufficient, 
without shewing further, that those documents composed a part of the 
testimony upon which their own opinions rested, and which was rela- 
ted to the facts in the bill, and that the counsel were apprised of this 
cause of refusal, and had an opportunity to supply the defects of the 
bill. 

It is not an easy thing to present a case with entire truth, by a bill 
of exceptions, and justice requires of both Court and counsel to unite 
in making it correct. There are reciprocal rights and duties for both. 
It is the duty of the Court, to carry into the record, when required, 
every one of their judicial acts; and it is their right to demand from 
counsel, that the bill of exceptions shall contain every element which 
the Court assume as the basis of their action. If the Court decline 
to adopt the counsel’s draft, common fairness requires of them, to 
point out the cause of refusal, so that objections may be removed, 
either by an amended draft, or by the introduction of further state- 
ments. 

An alternative mandamus may be issued, and it is probable the 
omissions will be supplied by the return. 
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Circuit Court of the United States for the District of Ohio, before 
Mr. Justice McLean, at Chambers, April 10th, 1844. 


Netson anp Graypon v. Currer AND TyRRELL. 
[ Reported by the Eprror.] 


On habeas corpus, the Court will look into an affidavit to hold to bail, where such 
affidavit is necessary to the issuing of a capias. 


In such affidavit the deponent must swear positively, and not as to his opinion, infor- 
mation or belief. 


DerenDants were arrested by virtue of a capias ad respondendum, 
founded upon the following aflidavit. 


Tue Unirep States or AMERICA, 
District of Ohio, se 

I, William A Woodward, of the city and State of New-York, being duly affirmed, 
depose and say, that Nelson and Graydon are merchants, residing in the city and 
State of New-York, and that I am informed and verily believe, that the said Amos 
Cutter and Jacob Tyrrell, partners, trading and doing business under the firm of Cut- 
ter and Tyrrell, are citizens of the city of Cincinnati, in the State of Ohio, and that 
the said Cutter and T'yrrell are justly indebted to the said Nelson and Graydon in the 
sum of eleven hundred and twenty-five dollars and four cents, by virtue of a promis- 
sory note described in the foregoing precipe, exclusive of all off-sets, which said prom- 
issory note was given for goods and merchandise, sold by the said Nelson and Graydon 
to the said Cutter and Tyrrell; and I do further depose and say, that I verily believe, 
that said Cutter and T'yrrell are about to convert their property into money, for the 
purpose of placing it beyond the reach of their creditors; that they have property and 
rights in action, which they fraudulently conceal; and that they have disposed of, 
and are about to dispose of their property, with intent to defraud their creditors— 
and I do further depose and say, that my opinion is founded upon statements and 
information given to me by the said Cutter and Tprrell, themselves, and on examina- 
tion of their books and accounts, and information of individuals residing in the neigh- 
borhood of the said Cutter and Tyrrell. And I do further depose and say, that I am 
acting in this matter as the agent of the said Nelson and Graydon, and further say not. 

W. A. WOODWARD. 


‘Ay Be t \wr oOo! ie al J ates | sT i gel al _ ’ 


—Z 


Sworn to and subscribed before me, April 10, 1844. 
W. MINER, Clerk. 


Ay 


T. Watxer and W. M. Corry, for defendants, claimed a discharge 
on habeas corpus, on two grounds; first, because the affidavit did not 
state that the deponent was the authorised agent of plaintiffs; and, 
secondly, because the affidavit was not positive, but only as to depo- 
nent’s opinion, information, and belief. 

C. Fox and Howarp, for plaintiffs, insisted, that the Court, on ha- 
beas ¢ , could not go behind the capias and try the sufficiency of _& 
the affidavit. But if this could be done, the present affidavit was 
sufficient. 


tive WV ee — 
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Judge McLean held otherwise, and ordered ‘the defendants to be 
discharged, because the affidavit was not positive. He considered the 
agency sufficiently set forth. 
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Supreme Court of Ohio, Cincinnati, April, 1844. 
JONTE, PLAINTIFF IN ERROR v. THE Srate or Onto. 


[Furnished by Judge Woon«] 


The fourth section of the act of March 23d, 1840, which was not repealed until March 
Ist, 1843, makes it penal to receive or pass any note under the denomination of five 
dollars, which is not issued by, and made payable at one of the incorporated banks 
of this State. Held, that in consequence of this provision, a person cannot be pun- 
ished for counterfeiting, while that act was in force, a foreign bank note of a less 
denominatien than five dollars. 


Woop, J. It appears from the record, that the plaintiff in error was 
indicted at the January term, 1843, of the Court of Common Pleas. 
The two first counts of the indictment charge the plaintiff in error 
with “ uttering and publishing to one David Thatcher, with intent 
then and there to defraud the said David Thatcher, a false, forged 
and counterfeit bank note of the State Bank of Indiana, given for the 
payment of two dollars of the tenor,” &c. “the said Joseph Jonte 
then and there well knowing the aforesaid forged bank note to be 
false, forged and counterfeited, contrary to the form of the statute,” 
&c. The time laid in the indictment was December, 1842. 

There is a third count which charges the plaintiff in error with 
attempting to pass said note to said Thatcher, with the intent afore- 
said, and a fourth count, which was, however, abandoned on the trial. 

The plaintiff was tried, convicted and sentenced to imprisonment 
in the penitentiary, and this writ is prosecuted to reverse these pro- 
ceedings. 

The assignments of error are founded on a bill of exceptions, taken 
during the trial, to the opinion of the Court in refusing to charge the 
jury as prayed by the counsel for the plaintiff, and in the charge as 
given by the Court. 

The Court was asked to charge the jury, that under the act of 
March 23, 1840, Sec. 4, “ the plaintiff could not be found guilty; that 
the note in question was illegal, and therefore not the subject of for- 
gery; that no person could be defrauded by a forged note, when if 
the note were genuine it would be illegal, and that the plaintiff in 
error could not be found guilty of uttering and publishing such a 
forged bank note.” This instruction the Court refused to give, but, 
on the contrary, charged the jury, “ that genuine notes of this charac- 
ter were the subject of forgery, and the jury should so regard it,” 

Did the Court of Common Pleas err in its refusal so to instruct the 
jury; or is the instruction, as actually given, the law of the case?— 

hese are questions highly important, and we have endeavored to 
give them deliberate and diligent attention. The conclusion to which 
we are forced, reluctantly ae may, perhaps, lead to the more 
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frequent commission of moral turpitude, if not /egal crime. We must, 
however, administer the law as we find it, and to another forum is 
entrusted its reform, and to afford that protection to the community 
against frauds, in this class of cases, which exists in others, under the 
laws of this State. 

The 22d section of the act for the punishment of crimes, (Swan, p. 
233), enacts, “ that if any person shall falsely make, alter, forge, or 
counterfeit any record,” &c. “ bond, bank bill, or note,” &c. “ or shall 
utter and publish, as true and genuine, any of the above named false 
uttered, forged, or counterfeited matters above specified, knowing the 
same to be false,” &c. “with the intent to prejudice,” &c. “ every 
person so offending shall be deemed guilty of forgery,” &c. If this 
were the only statute to be consulted, the result would be the affirm- 
ance of this judgment. Under its enactments, a foreign bank note is 
as much the subject of forgery, when under as when over the denomi- 
nation of five dellars, and foreign and domestic bank notes are placed 
by it upon the same footing. This is the section on which the first 
two counts of the indictment are framed, and it is clear to us, the third 
count, though based upon another section of the statute, must stand or 
fall by the same principles applied to the former counts. 

The act of March, 1840, in our opinion, limits the operation of this 
section, so far, that foreign bank notes, under the denomination of five 
dollars, are no longer the subject of forgery, if the intent be laid to 
defraud the receiver of the bill. The 4th section of this statute pro- 
vides, among other things, “ that-it shall be unlawful for any person 
or persons to pass, transfer or circulate, or to receive or redeem notes, 
bills,” &c. “ calculated or intended to circulate as money or currency, 
of a less denomination than five dollars, unless the same shall have 
been issued by, and made payable at, one of the incorporated banks 
of this State; and every person violating the provisions of this section” 
is subjected to a penalty of $10, to be recovered in an action of debt. 

To pass, utter, publish, receive or redeem, a two dollar bill of the 
State Bank of Indiana, is penal, prohibited by positive law, if the bill 
be genuine; but if spurious in legal contemplation, the receiver is not 
defrauded, for, without a violation of law, on his part, he could not 
take it. 

It was formerly held, that if an act done was not malum in se, but 
prohibited merely under a penalty, the act was lawful, or, at least, an 
action might be sustained on the contract for doing it, though the 

enalty imposed might be exacted. Such is, however, not now the 
aw, and I am not aware of any substantial distinction, in legal con- 
templation, whether the act be made unlawful by statute only, or be 
so in itself. The receiver of this note was not prejudiced. He knew 


the law. When he took it, he was guilty of an offence, and, if a true 
note, he could not pay it out. It was blank paper in his hands, and 
though counterfeit his condition is precisely the same. 

There are a number of English cases that bear a strong analogy to 
the one at bar, and in the Supreme Court of New-York, the almost 
identical question was decided, and is reported in 6 John. R. 320.— 

46 
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In 21 Wend. R. 509, the English cases are referred to and reviewed, 
and it is there holden, that it is no felony to make or pass a cownier- 
feit note, when the circulation of genuine notes of the same denomi- 
nation and description is prohibited by statute, and the indictment lay 
the intent to defraud the receiver of the bill. 'The law forbids forgery 
or a fraudulent uttering, to be predicated on an instrument nugatory 
on its face. (21 Wend. 521). 

In the case at bar, the intent, throughout, is laid to defraud the 
receiver of the bill. The bill is nugatory on its face. If genuine, it 
cannot be made available, but by a palpable violation of law by the 
receiver, and it is no legal crime, under the laws of Ohio, to utter 
and publish or attempt to pass such a bank note. 

We are, therefore, of the opinion, the judgment of the Court of 
Common Pleas should be reversed, and the plaintiff in error dis- 
charged from imprisonment. 


C. H. Brovuen, for the State. J. F. Meine, for Jonte. 


Nore sy THE Eprror. From conversation with Judge Wood, I 
feel authorised to say, that had the indictment charged an intent to 
defraud the bank whose notes were counterfeited, instead of the per- 
son to whom they were passed, the conviction would have been sus- 
tained. I would further add, that the fourth section of the act of 
March 23d, 1840, was repealed by the act of March 7th, 1842, which 
took effect March Ist, 1843; so that without changing the indictment 
as above suggested, it would be good for any offence perpetrated 
since the date last mentioned. 





Title to Texas. 


[The following note from Witu1am Greens, explains the origin of this article-— 
I take great pleasure in giving it a place in the Journal, as exhibiting a clear state- 
ment of a question of public law, peculiarly interesting at this time.]—Ep, 


Cincinnati, April 17th, 1844. 
Dear Sir, 

The accompanying paper, so far as it discusses the verity of Mr. Erving’s 
statements to Gen. Jackson, was prepared for, and published by, the Gazette and 
Atlas of this city. The notice of Mr. Senator Walker’s letter to his friends in Ken- 
tucky, favoring the immediate annexation of Texas to the union, has been added 
to-day; and I venture to offer the whole for publication in your valuable journal. As 
an exact history of the transactions referred to, so far as it professes to give it, the 
paper may not be wholly worthless for future reference. I pledge myself for the truth 
of all its statements of fact—of my deductions from them, it is not for me to speak. 

Very truly and respectfully, your friend, &c. 
WILLIAM GREENE. 


Jupge WaLkKErR. 
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In the course of my remarks at a public meeting on the Texas 
question, I had occasion to refer to a letter from General Jackson to 
Mr. A. V. Brown. I asserted that the statements made by Mr. Er- 
ving to General Jackson, as detailed in that letter, were entirely, and, 
without material exception, false; and pledged myself to demonstrate, 
by a communication to the public press, that they were so. It is my 
purpose, in this paper, to redeem my pledge. The fotlowing extracts 
from that letter cover the ground of my assertion. 

“Soon after my election in 1829, it was made known to me by Mr. 
Erving, formerly our minister at the court of Madrid, that whilst at 
that court he had laid the foundation of a treaty with Spain for the 
cession of the Floridas, and the settlement of the boundary of Louisi- 
ana, fixing the western limit of the latter at the Rio Grande, agreea- 
bly to the understanding of France—that he had written home to our 
government for powers to complete and sign this negotiation; but that, 
instead of receiving such authority, the negotiation was taken out of 
his hands and transferred to Washington, and a new treaty was there 
concluded, by which the Sabine, and not the Rio Grande, was recog- 
nised and established as the boundary of Louisiana. 

“ Finding that these statements were true, and that our government 
did really give up that important territory, when it was at its option 
to retain it, I was filled with astonishment. The right to the territory 
was obtained from France; Spain stood ready to acknowledge it to 
the Rio Grande; and yet the authority asked by our minister to insert 
the true boundary was not only withheld, but in lieu of it, a limit was 
adopted which stripped us of the whole of the vast country lying 
between the two rivers. 

“On such a subject I thought with the ancient Romans, that it was 
right never to cede any land or boundary of the Republic, but always 
to add to it by honorable treaty, thus extending the area of freedom; 
and it was in accordance with this feeling that I gave our minister to 
Mexico instructions to enter upon a negotiation for the retrocession of 
Texas to the United States. 

“ This negotiation failed, and I shall ever regret it as a misfortune 
to both Mexico and the United States. Mr. Gilmer’s letter presents 
many of the considerations which, in my judgment, rendered the step 
necessary to the peace and harmony of the two countries; but the 
point in it at that time, which most strongly impelled me to the course 
I pursued, was the injustice done to us by the surrender of the terri- 
tory, when it was obvious that it could have been retained without 
increasing the consideration afterwards given for the Floridas. I 
could not but feel, that the surrender of so vast and important a terri- 
tory was attributable to an erroneous estimate of the tendency of our 
institutions, in which there was mingled somewhat of jealousy to the 
rising greatness of the South and West.” 

That the statements here ascribed to Mr. Erving were made to 
General Jackson, there can be no doubt. That the General believed 
them to be true, is equally certain. But that they were totally and 
unqualifiedly false, I shall now proceed to show. 
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Mr. Erving’s statements embrace four propositions, viz: 

1. That he, when minister at the court of Madrid, laid the founda- 
tion of a treaty with Spain, “ fixing the western limit of Louisiana at 
the Rio Grande.” 

2. That he wrote home to our Government for powers to complete 
and sign the negotiation. 

3. That instead of receiving such powers, the negotiation was taken 
out of his hands and transferred to Washington. 

4. That a “ new treaty” was there concluded, by which the Sabine, 
and not the Rio Grande, was recognized and established as the boun- 
dary of Louisiana. 

he first three of these propositions are so dependent upon each 
other, that, to be discussed intelligibly, they must be viewed together. 

These three propositions, then, imply that the foundation of a trea- 
ty was laid before the transfer of the negotiation from Madrid to 
Washington. Now, the fact is, that before the transfer of the nego- 
tiation from Madrid to Washington, there was not so much as a dis- 
cussion between Mr. Erving and the Spanish government, much less 
a treaty, touching any one of the difficulties which formed the issues 
between the two powers. A discussion was proffered by Mr. Erving, 
but declined, as will be seen by the following proof. 

The first note addressed by Mr. Erving to Mr. Cevallos, the first 
Minister of State for the Spanish government, proposing negotiation 
at all, was dated August 26,1816. The following are extracts from 
that note. 

*“T am specially instructed to discuss and settle with your Excel- 
lency all the ancient misunderstandings, as well as the questions grow- 
ing out of recent occurrences, &c. &c. 

“ The questions of boundaries which have heretofore been supposed 
to offer some obstacles to a settlement of other differences, the Ameri- 
can government considers as susceptible of amicable adjustment; and 
I am instructed to treat with your excellency on that subject.” 

No answer having been given to this note of August 26th, Mr. Er- 
ving,on the 13th September, addresses a second note to Mr. Cevallos, 
calling his attention to the first, and earnestly insisting, that “ the ur- 
gency of the matters of which it treats” demands that a prompt answer 
shall be given. To this last note of September 13, Mr. Cevallos 
makes the following reply: 

September 15, 1816. 

‘Sm: Having laid before the king a note under date of the 10th 
June last, addressed by Mr. Monroe to Don Louis de Onis, in which 
he manifests the desire of his Government that Mr. Qnis should be 
authorised to negotiate with him, His Majesty has acceded to it, to 
gratify the President; and I have given the correspondent orders to 
the said Onis, to the end that he may immediately enter into negotia- 
tion with Mr. Monroe, and employ all the means which are within 
his reach to secure a solid and durable peace and good intelligence 
between the two nations. I remain, &c. : 

PEDRO CEVALLOS. 


Grorce W. Ervine. 
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In consequence of this letter, Mr. Erving, on the 17th September, 
sought and obtained an interview with Mr. Cevallos, the object and 
result of which he embodies in another letter addressed to Mr, Ceval- 
los under date of 19th September, in which, after stating his opinion, 
that Mr: Monroe, in his letter of June 10, to Mr. Onis, meant, not to 
invite a transfer of the negotiation from Madrid to Washington, but 
only to express his regret, that as Mr. Onis had proposed a negotia- 
tion of all difficulties at Washington, he was not invested with full 
powers to that end, he goes on to say, thus: 

** As I have the competent authority of my government, to treat; am in 
possession of all the , eae necessary to be referred to in what- 
ever discussions may arise; as your Excellency is perfectly versed in 
all questions which exist between the two governments: for these 
reasons, it appeared to me that an arrangement might be made here, 
at Madrid, more expeditiously than at Washington. J stated expressly 
to you, that I would, in ‘no case, be under a necessity of referring to my 
Government for further instructions, requesting at the same time, to 
know, whether it was His Majesty’s intention to place Mr. Onis in a 
position equally favorable to a speedy adjustment of our differences, 

“In reply to these observations, I understood your Excellency to state, 
that, owing to your being actually charged with the business of three 
ministries, besides the direction of the posts, and to the variety of oc- 
cupations incident to your high employ, it was impossible for you to 
give the time to the affairs to be discussed, which would be necessary 
to a satisfactory and speedy arrangement of them: that Mr. Onis was 
also fully acquainted with those affairs, and was in possession of all 
the documents relating to them; and though you could not say but 
that it might be necessary for that minister to consult with his Goy- 
ernment, yet even the loss of three months’ time on such an occasion 
would not prolong the negotiations to the extent which the unfavora- 
ble delays here would carry them to. 

“ These reasons urged by your Excellency for transferring the negotia- 
tions to Washington, induced me to propose that His Majesty would 
appoint a special minister or a commission to treat with me. I under- 
stood your Excellency to reply, that as such minister or commission 
would be entirely uninformed, and would have every thing to learn 
in the matters to be discussed, and hence the continual necessity of 
referring to you, this mode could in no wise expedite the result.” 

Now it appears from all this, by Mr. Erving’s own showing, that 
three things are certain, viz:— 

1. That no discussion—much less a Treaty—was had, prior to the 
transfer of the negotiation to Washington; and of course, that no 
foundation was laid of a treaty, “fixing the western boundary of 
Louisiana at the Rio Grande.” 

2. That Mr. Erving was invested with “competent authority to 
treat,” and “in no case could be under the necessity of referring to his 
Government for further instructions.” Hence, under no circumstances, 
even if he had been so fortunate as to have “ laid the foundation of 
a treaty,” such as he asserts, does there seem to have been any 
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necessity of “powers to complete and sign it.” The inference is, 
as the fact is, that under no circumstances, did he EVER ASK THEM. 

3. That the negotiation was transferred from Madrid to Washing- 
ton, by the Spanish government, and not by ours: else how can sense be 
made of the extracts given from Mr. Erving’s letter of the 19th Septem- 
ber; especially when he says, that “the reasons urged by Mr. Cevallos 
for transferring the negotiation to Washington,” (which reasons, by the 
way, Mr. Erving did all he could to resist), “induced him to propose 
that His Majesty would appoint a special minister or a commission to 
treat with him.” 7 

In reference to the second of the points last above stated as made 
certain by the proofs exhibited, as it is made very clear what Mr. Er- 
ving did not write home about, it may be well and more satisfactory, 
perhaps, before leaving this part of the discussion, to show what he 
did write home about. The following extract from his letter to the 
Secretary of State, of October 8, 1816, shows, not merely that no new 
powers were asked for, but that the transfer by the Spanish govern- 
ment of the negotiation from Madrid to Washington, was assumed by 
him: thus precluding the necessity of any powers at all. 

“In my despatch,” he says, “ No. 18, I mentioned that Mr. Ceval- 
los,in conversation on the 21st of September, had promised to answer 
my note to him of September 19.” No answer having come, “I 
waited on him on the 5th inst. [October] to press him for the answer 
he had promised. On this occasion, I observed to him, that since, by 
his note of the 15th September, he had not assigned any sufficient mo- 
tives for the determination of His Majesty to transfer the negotiations to 
Washington, it had been incumbent on me to ascertain what they 
might be, and to submit them to my Government.” 

tis believed that enough has been said and cited, to prove the 
utter falsity of the first three of the foregoing propositions. But this 
part of the subject would hardly be fully discussed, without a reference 
to a correspondence between Mr. Erving and Mr. Pizarro, (Mr. Ce- 
vallos’ successor) in which the latter invites the former to a discussion 
of the basis of a treaty, notwithstanding the transfer of the negotia- 
tion to Washington. That invitation was given in a letter from Mr. 
Pizarro to Mr. Erving, dated July 18, 1817, nearly a year after Mr. 
Erving had ceased to have any thing to do with the business. The 
reason of this invitation, as set forth in Mr. Pizarro’s letter, was, that 
no settlement of the difficulties having as yet been made at Washing- 
ton for want of competent powers to Mr. Onis, and he having request- 
ed of his Government that such powers might be transmitted to him, 
Mr. Pizarro, (meantime deferring the transmission of such powers), was 
desirous of renewing the negotiation at Madrid—he supposing that 
Mr. Erving possessed the same full powers that he brought with him 
at the commencement of his mission, and which he declared that he 

ssessed in his several letters to Mr. Cevallos, of August 26, and 

ptember 19, 1816. Mr. Pizarro’s letter also intimated, that the 
reasons for the transfer of the negotiation from Madrid to Washington 
had ceased to exist. Mr. Erving replies to this letter of Mr. Pizarro, 
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under date of July 19th, 1817; and after declaring, that the full pow- 
ers with which he commenced his mission had not been recalled;— 
after referring to the incidents of his correspondence nearly a year 
before with Mr. Cevallos, and complaining of the step then taken, by 
which the negotiation at Madrid was suspended, Mr. Erving says thus: 

“ When His Majesty’s cabinet shall have determined on the instruc- 
tions to be given to Mr. Onis, it will have determined on the condi- 
tions on which the treaty shall be made: then if your Excellency will 
offer to me the basis of an adjustment, I will say instantly whether I 
can or cannot accede to it, or will propose to you such modifications 
of it as my instructions may require, and His Majesty’s Government 
may find to be admissible.” In reply to this letter of Mr. Erving, 
conditionally accepting the proposition for negotiation, Mr. Pizarro, 
on the 14th August, communicates to Mr. Erving the project of a 
treaty, the sixth article of which proposes, in consideration of the ces- 
sion of the Floridas to the United States, that they shall cede to Spain 
“that part of Louisiana which is west of-the Mississippi,” “ so that the 
course of the Mississippi from its source to where it discharges into 
the sea, will be the only limit of the dominions of His Catholic Ma- 
jesty and those of the United States.” Mr. Erving, by letter of 19th 
August, responds to Mr. Pizarro’s of the 17th, and declares the propo- 
sition of boundary “ wholly inadmissible.” No further correspondence 
transpired between these ministers on this subject, until July 8, 1818, 
when the discussion was renewed by Mr. Pizarro, and terminated in 
a proposition by Mr. Erving that the COLORADO should be settled 
upon as the western boundary of Louisiana; which proposition, made 
in a letter of August 9, was afterwards withdrawn by a letter of Au- 
gust 31, in consequence of the temporary suspension on the part of 
Spain of the diplomatic intercourse between the parties, occasioned 
by General Jackson’s proceedings in Florida. Mr. Erving never 
afterwards appears in the negotiation. The falsity of his statements, 
as comprehended in the three first propositions above stated, is thus, 
again demonstrated. In the first place, he never “laid the founda- 
tion” of any treaty at all. In the second place, he never discussed 
the subject of one until a year after the negotiation was transferred 
to Washington; and, of course, he could never have written home, 
before the transfer to Washington, as he says he did, for powers to 
finish and sign one. And, in the third place, the negotiation was not 
taken out of his hands, as he alledges it was, by his own Government; 
and of course he was not deprived by his own Government of the 
opportunity of forever “fixing the Rio Grande as the Western boun- 
dary of Louisiana.” 

The fourth proposition, comprehended in Mr. Erving’s statement, 
asserts, that a “new treaty” was concluded by which the Sabine, and 
not the Rio Grande, was established as the boundary of Louisiana.— 
The obvious implication of this proposition, in connection with the 
other three, is, (as rightly understood and expressed by General 
Jackson), “that our Government, by this ‘ new treaty, did give up that 
important territory, (Texas) when it was at its option to retain it; and 
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that the authority asked by Mr. Erving was not only withheld, but in 
lieu of it, a limit was adopted which stripped us of the whole of the vast 
country lying between the two rivers.” 

Now the discussion of this fourth proposition with its implications, 
would, after what has been already stated, be entirely unnecessary, 
were it not that the complete vindication of Madison, Monroe, and 
John Quincy Adams, from a charge substantially of treason—a charge 
too, emanating from a most imposing source—seems to require, that 
the actual truth should be told in relation to the making of the treaty. 

The negotiation, then, was taken up, after its transfer from Madrid 
to Washington, near the close of Mr. Madison’s administration. Mr. 
Monroe was then the Secretary of State, and Mr. Onis the Minister 
from Spain. In consequence, however, of the want of full powers on 
the part of Mr. Onis, the principal discussion, and final conclusion of 
the business, devolved on the succeeding administration, when Mr. 
Monroe was President, and Mr. Adams, Secretary of State. The 
discussion between Mr. Adams and Mr. Onis, properly dates from 10th 
December, 1817, when Mr. Onis announces the possession of full 
powers from his Government for the settlement of all differences be- 
tween the parties. In a note from Mr. Adams to Mr. Onis, of the 
16th January, 1818, Mr. Adams proposes the Colorado from its mouth 
to its source, and from thence to the nothern limits of Louisiana, as 
the western boundary. Mr. Onis, in reply to that note, under date 
of 24th January proposes alternatively, either, 

1. “One of the branches of the Mississippi—either that of La 
Fourche, or of the Atchafalaya, following the course of that river to 
its source:” or 

2. “ The uti possidetis, or state of possession of 1763, to form the ba- 
sis, and the western line of division to be established from the sea at 
a point between the rivers Carcasa and the Mermento, running thence 
by Arroyo Hondo till it crosses the Colorado of Natchitoches between 
that point and Adaes, thence northward by a point to be fixed by 
commissioners,” &c. 

On the 24th October, 1818, after a long, able and elaborate dis- 
cussion between Mr. Adams and Mr. Onis upon the merits of their 
respective boundary claims, Mr. Onis communicates definite proposi- 
tions for a treaty upon all points in dispute; and in relation to the 
western boundary, repeats substantially, the last alternative propo- 
sition of his note of the 24th January, preceding. Mr. Adams’ reply 
of October 31st, peremptorily declines this proposition; and offers a 
counter one, which is substantially that which was finally adopted in 
the treaty concluding the whole business; which treaty, after much 
further discussion between the parties, embracing a project by Mr. 
Onis of the 9th February, 1819, and a counter project by Mr. Adams 
of 19th February, was finally ratified on the 25th Penresey, 1819. 

Now I will venture to assert, that in the whole history of our di- 
plomacy, from the commencement of the Government down to the 
present time, no instance exists in which more ability was exerted, or 
greater tenacity manifested of the rights and honor of our country, 
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than in this negotiation on the part of Mr. Adams for the final settle- 
ment of the boundary of Louisiana. So far from any thing being 
dishonorably “ given up,” the treaty was, in all respects, most advanta- 
geous to the United States. The boundary line was a disputed 
question; and, as all such questions must be, was settled upon the 
basis of fair and honorable compromise. 

I am aware that the assertion, that the boundary line was a dispu- 
ted question, is denied, and by high authority. I have read with care 
a published letter of the Hon. R. J. Walker, one of the Senators from 
Mississippi, of the 8th January last, in which this denial is attempted 
to be sustained upon two grounds: viz. 

1. That Jefferson, Madison, Monroe, and John Quincy Adams, had 
asserted, and * demonstrated,” that Texas was a part of Louisiana: 
that * Louisiana extended westwardly to the Rio Grande,” &c. 

2. That the treaty of 1819, as respects ‘Texas, “ceded it to His 
Catholic Majesty.” 

It was no part of my purpose, in the commencement of this paper, 
to discuss this part of the Texas question; but a brief reference to it 
may not be unappropriate, or unprofitable. 

As regards the first, then, of Mr. Walker’s grounds, I admit that 
the distinguished statesmen named did make the assertion, as suggest- 
ed; but that they “ demonstrated” that assertion to be true, I deny.— 
Demonstration presupposes certain and unquestionable proof—proof 
admitted, and not avoided or counteracted. Now I deny that the 
assertion is sustained by any such proof, or even the appearance of it. 
The whole history of the negotiation, from its commencement at 
Madrid, in the correspondence between Mr, Pinkney and Mr. Ceval- 
los, in 1804, down to its close at Washington, in the correspondence 
between Mr. Adams and Mr. Onis, in 1819, shows the claim, on our 
part, of the Rio Grande as the western boundary, to have been stea- 
dily and unflinchingly resisted on the pari of Spain. The treaty of 
the 30th April, 1803, between the United States and France, ceded to 
the United States “ forever and in full sovereignty, the Territory (of 
Louisiana) with all its rights and appurtenances, as fully, and in the 
same manner as they have been acquired by the French Republic,” 
by virtue of the treaty of St. Ildefonso, of October 1, 1800, between 
France and Spain. By this treaty of St. Ildefonso, Spain ceded this 
territory to I’rance, with the same extent (avec la méme étendue) in 
which Spain possessed it, when ceded by France to her by the treaty 
of Paris, of 1763. Now the question, what this “extent” was, was a 

uestion of exceedingly obscure and doubiful history, depending upon 
conflicting claims of priority in discovery and settlement. The claim, 
on the side of France, was placed, mainly, upon the discovery by La 
Salle of the bay of St. Bernard, and his establishment there, on the 
western side of the river Colorado: and that, on the side of Spain, 
was put, first, upon the ground that the expedition of La Salle was a 
failure, and that, therefore, the right of discovery never attached; and, 
second, that if this were not so, the Spanish had settlements, and 
were in possession of the interior country, long prior to La Salle’s 
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appearance on the coast. Now, I will not undertake to say, which of 
these two conflicting claims was the better founded; for that is not 
important to the point at issue, viz. whether the case was one of dis- 
puted boundary. ‘The correspondence between the negotiators, on 
both sides, was full of learning, ability, and zeal; but presenting, on 
neither side, that sort of certain and conceded proof, which amounted 
to “demonstration.” Spain had as good a right to claim “ demonstra- 
tion” from her presentments in the matter, as the United States had. 
The fact is, neither gave, or would give, an inch of ground in the 
argument, and the matter was adjusted on the only tenable basis— 
that of “disputed boundary.” The Sabine was a fair middle ground 
in the contest, and that, as has been already stated, was finally fixed 
upon, and terminated the controversy. But, 

2. The treaty of 1819, as respecis Texas, “ ceded it to His Catholic 
Majesty,” says Mr. Walker. 

This is not true. The language of the third article of the treaty, 
on this point, is,“ The two high contracting parties agree to cede and 
renounce all their rights, claims, and pretensions to the territories de- 
scribed by the said line, viz. the United States hereby cede to His 
Catholic Majesty, and renounce forever, all the rights, &c. to the 
territories lying west and south of the said line, (the Sabine), and in 
like manner His Catholic Majesty cedes to the United States, all his 
rights, &c. to any territories, east and north of said line,” &c. Now 
the * cession” made here is, first, a reciprocal cession; and, second, it 
is a cession, not of power, property, and sovereignty, but of rights, claims, 
and pretensions to them, on either hand:—just such language, I appre- 
hend, as was most appropriate to express the idea of a mutual quit- 
claim, and final settlement, of a long dispute as to what was the exact 
line of boundary. But further, the word “cede,” as used in this third 
article, applies as strongly to Spain, in reference to the east and north 
of the line fixed, as it does to the United States, in reference to the 
west and south of that line; so that the argument which Mr. Walker 
would deduce from it is at least neutralized. 

Again: the propriety of my discrimination in the application of the 
word “cede,” as used in the third article, clearly appears from a com- 
parison with the application of the same word in the second article 
of the same treaty, in which the Floridas are ceded, viz. “ His Catho- 
lic Majesty cedes to the United States, in full property, and sovereignty, 
all the territories which belong to him, situated to the eastward of the 
Mississippi, known by the name of East and West Florida.” In the 
second article, the cession is of “ full property, and sovereignty ;” in the 
third, of “ rights, claims and pretensions” to these. The distinction is , 
obvious, and could gain no additional force from further elucidation. 

Is not the result clear, then, that, in the first place, the position of 
a western boundary in the Rio Grande is not “ demonstrated;” and, 
in the next place, that the language quoted by Mr. Walker, from the 
treaty, gives no ground for the assertion, that such demonstration was 
taken for granted, in the framing of the third article of the treaty? 

Why Mr. Madison, and the other gentlemen named, used the 
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strong language, in the main correctly ascribed to them by Mr. 
Walker, is readily accounted for, by the fact, that they were speaking 
of an important concern, of the deepest interest to their country, and 
which would of course, naturally draw from them those expressions of 
confidence in the justness of their claim which should convince their 
adversary, that they were contending for a conscious right. 

This discussion would, perhaps, be incomplete, were I to omit a 
reference to the following passage, from Mr. Bradford’s History of 
the Federal Government. Speaking of the cession of Louisiana, he 
says it embraced “all the land on the east side of the Mississippi river, 
not then belonging to the United States, as far as the great chain of 
mountains which divides the waters running into the Pacific, and 
those falling into the Atlantic ocean; and from said chain of moun- 
tains to the Pacific ocean, between the territory claimed by Great 
Britain on one side, and by Spain on the other.” This passage ap- 
pears with inverted commas, and is, apparently, a quotation from some 
authoritative source. But I have sought that source in vain. If there 
be truth in the quotation, then the general view of the utter vague- 
ness and uncertainty of the boundary line, would be made conclusive, 
if any thing more were wanted to make it so. If the boundary indi- 
cated by it, were literally claimed, any one will see, by an inspection 
of the map, that our claim would not stop at the Rio Grande, but 
extend to the Isthmus of Darien. 


WILLIAM GREENE. 





Constitutional Power of the State Legislatures to take Private Property 
for Public Uses. 


[By the Eprror.] 


I have received the following letter, which, though much occupied 
with other matters, I have concluded to answer at once. My readers 
will understand that I do it in haste. 


Columbus, Ind., April 9, 1844. 

T. Warxer, Esq., Ev. Law Journat, 

Sir—The members of the bar, here, are very desirous to know the rule 
of decision which has obtained in those States where Rail Roads and Canals have been 
made by corporations, in regard to the constitutional right of the legislature to invest 
such corporations with power to take private property for such improvements. 

We have a Rail Road in progress here, under an act of incorporation conferring, in 
the broadest terms, the power to force the right of way, by paying an assessment made 
exclusively by the corporation. We are generally inclined to question the constitu- 
tionality of the law, and the scarcity of reports here deprives us of adequate means to 
satisfy ourselves fully. 

In consultation with all the gentlemen of the profession, residing here, it was agreed 
that it might not be improper, for a subscriber to your journal, to request of you to 
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notice this subject in your next number. An abbreviated notice of the current of de- 
cisions, or a short editorial embracing the subject—or in such other manner as may 
be dictated by your better judgment, would be useful and instructive to us, here, and 
would be acknowledged as a courtesy. 

I am, with much respect, your obedient servant, 


GEO. E. TINGLE. 


CONSTITUTIONAL PROVISIONS. 

The 2d article of the Ordinance of 1787, declares, “Should the 
public exigencies make it necessary, for the common preservation, to 
take any person’s property, or to demand his particular services, full 
compensation shall be made for the same.” 

The 5th amendment of the Federal Constitution declares, ‘* Nor 
shall private property be taken for public use without just compen- 
sation.” 

The 4th section of the 8th article of the Constitution of Ohio, de- 
clares, * Private property ought, and ever shall be forever inviolate, 
but always subservient to the public welfare, provided a compensa- 
tion be made to the owner.” 

The 8th section of the 8th article of the Constitution of Ohio, de- 
clares, “ That the right of trial by jury, shall be inviolate.” 

The 5th section of the Ist article of the Constitution of Indiana, 
declares, ‘* That in all civil cases, where the value in controversy 
shall exceed the sum of twenty dollars, and in all criminal cases, ex- 
cept in petit misdemeanors, which shall be punishable by fine only, 
not exceeding three dollars, in such manner as the legislature may 
prescribe by law, the right of trial by jury shall remain inviolate.” 

The 7th section of the Ist article of the Constitution of Indiana, 
declares, “ That no man’s particular services shall be demanded, or 
property taken, or applied to public use, without the consent of his 
representatives, or without a just compensation being made therefor.” 


JUDICIAL DECISIONS. 


Gardner v. Trustees of Newburgh, (2 Johns. Ch. R. 162). Gardner 
owned a farm, through which a stream flowed, which he used for 
' various valuable purposes. The stream issued from a spring in his 
neighbor’s farm. ‘The legislature authorised the trustees to take wa- 
ter from the spring in pipes, for the use of the town of Newburgh, but 
made no provision for making up to Gardner the loss he would sus- 
tain by diverting the water. Hed, that he was entitled to a fair com- 
pensation before the water could be diverted; and as the law made 
no provision therefor, an injunction was granted. 

Rogers v. Bradshaw, in error, (20 Johns. R.'735). The legislature 
authorised the canal commissioners to take lands necessary for the 
canal. It became necessary to use the turnpike track for the canal, 
and to construct a new turnpike on Bradshaw’s land. He brought 
trespass. Held, that trespass would not lie. Bradshaw was entitled 
to compensation; but as his land was necessary for the new road, 
which was rendered necessary by the canal, the commissioners were 
not trespassers. A turnpike is a public road. Dictwm, that even 
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though an act taking private property for public uses, makes no pro- 
vision for compensation, it still shields the persons entering from lia- 
bility as trespassers. And see 2 Kent Com. 339, note, (3d ed.) 

Beekman v. Saratoga Rail Road Company, (3 Paige, 45). ‘The com- 
pany had projected the rail road over Beekman’s land, the only con- 
venient place. He had refused his consent, and would make no 
agreement for compensation. Pursuant to the charter, the governor 
had appointed commissioners, who had appraised damages, and the 
amount was deposited in bank for Beekman, who had notice of the 
fact. He applied for an injunction, which was refused. Held, that 
a rail road was a public use, if the legislature chose so to consider it, 
for which private property might be taken. That the government 
might exercise the right of eminent domain through a private corpo- 
ration. That the charter must provide a fair mode of compensation, 
but it need not be a jury, since the constitutional guaranty of a right 
to a trial by jury relates only to the trial of issues of fact in civil and 
criminal cases in courts of justice. ~~. 

Cooper v. Williams, (4 Ohio R. 253). The law authorising the 
construction of the Ohio canals, empowers the commissioners to take 
any land, water, or materials necessary; and if application be made 
within one year for compensation, they are to appoint three or five 
appraisers to assess damages, deducting benefits, which award the 
commissioners are to pay. Cooper owned land on Mad river, com- 
manding a large water power, part of which he was using. The 
canal commissioners constructed a dam above him, and a feeder, which 
greatly diminished the water power Cooper might use on his land.— 
This quantity was necessary to supply the canal. On its transit 
two-thirds could be sold as water power, which the commissioners 
proposed to sell for the use of the State. Cooper applied for an in- 
junction, which was refused. Held, that Cooper was entitled to com- 
pensation for any of his land taken, or for any loss of water flowing 
by or through his land. But he had no such right in the water of 
Mad river, that the State might not take so much as the canal re- 
quired, making compensation. And having taken it, the State might 
use it in is transit, or sell the use of it. The same affirmed in Cooper 
v. Williams, (5 Ohio R. 391). 

Bates v. Cooper, (5 Ohio R. 115). In this case the direct question 
of the constitutionality of the canal laws, as to taking private pro- 
perty, was presented and their constitutionality sustained. The inti- 
mation is, that it is suflicient, if the law provide some equitable mode 
of ascertaining compensation, without requiring it to be assessed and 
paid over before proceeding with the work. 

McArthur v. Kelley et al. (5 Ohio R. 139). In this case the whole 
subject of jury trials is very fully considered. The particular point 
decided is, that, as our constitution requires the compensation to be 
in money, the legislature cannot authorise the canal commissioners to 
compensate one man for the injury he will sustain in his water power 
by constructing a mill race on the land of another man. 

Hunt's lessee v. McMahan, (5 Ohio, 133). In this case a construction 
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was given to the clause relating to a trial by jury. The question was 
as to the constitutionality of the occupying claimant law, where three 
commissioners, instead of a jury, assess the value of improvements; 
and the Court held the law constitutional. 

Young v. Buckingham et al. (5 Ohio, 485). The legislature autho- 
rised the erection of a toll bridge over the Muskingum, providing that 
damages should be estimated by three commissioners, appointed by 
the Court of Common Pleas. Only two of the commissioners con- 
curred in the award. Held, that a toll bridge is a public use for 
which private property may be taken; and that the award of the 
majority of the commissioners is sufficient. 


REMARKS, 


These declarations and decisions assert two great principles. First, 
the private right of an individual must yield to the eminent domain of 
government, whenever the public good requires it. And this is well, 
for otherwise it would be in the power of one obstinate owner to 
prevent the execution of any of those great public improvements, 
which contribute so much to the general convenience and happiness. 
Secondly, to equalize the burthen, and avoid all hardship, the owner 
of the property so taken is to receive a compensation, which shall 
be full, and just. Any law, therefore, which should condemn 
private property for any other than a public use, or which should 
not provide for such a compensation, would be unconstitutional. One 
question which has arisen under these provisions, is, whether the com- 
pensation must be paid before the property is taken? The answer 
is, that if a law authorising property to be taken provide an equitable 
mode of ascertaining compensation, and direct it to be paid, the law 
is valid; but in any given case, if the owner of the property can make 
it appear, that his compensation would be doubtful, or improbable, he 
may obtain an injunction against taking the property, until compensa- 
tion has been secured. Another question is, whether benefits are to 
be taken into view in fixing the amount of compensation? Upon this 
question there has been much contrariety of opinion. There is an 
obvious distinction to be made between paying for property already 
taken, and paying for consequential injury, where property is not 
taken. ‘To the latter case the constitutional provisions do not apply. 
It is a mere question of damages; and as there can be no actual dama- 
ges where the benefit exceeds the injury, there is no doubt, that 
benefits may be properly offset against consequential injuries. But 
can benefits be offset against the value of property actually taken? In 
this State, where the compensation must be “in money,” the answer 
must undoubtedly be in the negative; for the benefits derived from 
the vicinity of a public improvement, however great, are not literally 
money. But how is it, where the compensation is only required to 
be “just” or “ full,” without specifying money? Can benefits then be 
offset against property? It would seem they cannot; for while many 
share in the benefits of any great public work, besides those whose 
property is taken for its construction, this rule would make the 
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burden fall wholly on the latter class, which would be wyust. It may 
be said, however, that where a man is not made absolutely poorer, by 
taking part of his property, no injury is done to him. But the answer 
is, that comparatively he is made poorer by so much as the property 
is worth, because his neighbors, whose property is not taken, share 
equally in the benefits. On the whole then, the rule would seem to 
be, that property actually taken for public benefits must be paid for, 
without reference to benefits, which can only be offset against conse- 
quential damages. Still another question is, whether the amount of 
compensation must be determined by a jury of twelve persons? It 
has been decided, that any fair and equitable mode will be sufficient, 
as by disinterested appraisers or commissioners. As to what are pub- 
lic uses, it has been held, that canals, turnpikes, rail roads, toll 
bridges, supplies of water for a town, and the like are public uses; 
and that the legislature may exercise its right of appropriating private 
property for such uses through private corporations. 





Circuit Court of Gallatin county, Illinois, October Term, 1843. 


Joun C. Stickney v. Tue Strate Bang or Missouri. 
[Reported by 8. F. 8. Hayves.] 


The affidavit for a writ of foreign attachment need not state that the contract was 
made by an agent of the defendant. 

The statute of Illinois, relating to foreign attachments, does not include foreign cor- 
porations. 


Tuts was a case of foreign attachment. The affidavit upon which the 
attachment issued, set forth that the defendants resided beyond the 
limits of the State of Illinois, to wit, in the State of Missouri. 

The attachment was served by summoning the Bank of Illinois as 
garnishee, and publication of notice to defendants made. 

The defendants moved the Court to quash the affidavit, and dismiss 
this cause, for want of jurisdiction; because it appears by the affidavit, 
that the defendants are a corporation residing without the limits of 
this State. 


Per curiam. The appearance entered by the defendants only 
waives objections to the notice. It does not, as contended by the 
plaintiff’s counsel, preclude their right to question the jurisdiction of 
this Court. 

Our statute allows of attachments on two grounds. One where 
the debtor absconds, conceals himself, or removes beyond the juris- 
diction with the intent of having his effects removed beyond the lim- 
ne . the State—and the other where he resides beyond the limits of 
this State. , : 
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The act of 1838 has no application to the question before the Court. 
It does not enlarge the processes against corporations, or extend ac- 
tions by attachment. I construe the act to mean, that process against 
corporations shall be served ten days before the term, as in other cases. 
The motion is predicated upon two grounds. First, that the affida- 
vit does not set out a sufficient cause of action. The statute requires 
the amount and nature of the indebtedness to be set out. It is ob- 
jected, that it appears upon the face of the affidavit, that the contract 
was made with agents of the bank—so called, but not legally autho- 
rised to act in that capacity, and was not therefore the contract of 
the bank, and valid. ‘The pleader should always set forth so many 
and such facts only, as will show and sustain his cause of action. He 
need not set forth the evidence to sustain those facts. The statute 
requires the amount and nature of the indebtedness—no more. It is 
therefore sufficient to set forth what kind of contract was made, but 
need not show how it was made—whether in person or by agent, as 
that is mere evidence tending to prove the fact, that it is the party’s 
contract. It is surplusage. Much less need he set forth the power 
of attorney, or authority constituting them agents, or authorising them 
to act. It is all mere matter of proof, to sustain, when questioned, 
the averment that the defendants made the contract. ‘The Supreme 
Court has decided, that in a suit on a note under seal, made by an 
agent, the plaintiff is not bound to prove the agency, unless put in 
issue by a plea of non est factum, under oath. The principle is appli- 
cable to this case. The question of agency does not arise upon this 
motion, nor could it, without an oath denying the agency. But if it 
did arise, this Court cannot judicially notice the chartered powers of 
the Bank of Missouri, to ascertain whether she can constitute an agent 
by parol, or must do so by writing under corporate seal, or whether 
she has any power at all to constitute one. The first ground is there- 
fore not sufficient, as the affidavit sets out the amount and nature of 
the indebtedness, which, as to this ground, is all that is required. 
Secondly, has the plaintiff a right to sue in this Court, by writ of 
attachment, the Bank of Missouri. It is objected, that it does not 
appear, upon the face of the papers, that it is a corporation, and 
therefore the question does not arise at this stage of the proceedings. 
Whether the Courts of one State will judicially notice the Consti- 
tutions of the several states, is a question of some moment, as yet un- 
settled. I am inclined to think they ought; but not the legislation 
under them. Is the “ Bank of Missouri,” then, a corporation, com- 
pany, or individual? The name is one of a class, that is known to 
the community, and the profession, as names of corporations only.— 
The Constitution of Missouri, (Article 8), provides, that * the General 
Assembly may incorporate one banking company, only, and no more 
to be in operation at the same time.” Thus the legislature of Mis- 
souri have power to make a bank, and the defendants are called b 
the affidavit, by the name of a banking corporation. The Court will 
not intend that any individual or company will, but will rather pre- 
sume that they will not assume such known and familiar corporate 
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name. As therefore the affidavit describes the defendants by such a 
name, the Court will intend that the defendants are a corporation. 

Some of the authorities read are not applicable. Our legislature 
have repealed the common law writs of attachment and pone, and have 
substituted the summons and capias, which are the only writs used by 
us, except the one under consideration, as provided by this act. The 
party applying for this statutory remedy must show himself entitled to 
this remedy. Natural persons only are contemplated by the word 
“ debtors” in the statute: the pronouns “his” and “ her” in connection 
with it, explain what manner of persons are referred to. The pro- 
nouns “he” and “she” are found in the same connection in the act 
concerning attachments against non-residents. Section 3d, relating 
to attachments against joint obligors and partners, is equally and 
clearly expressed in like manner. No where in these acts are any 
other than natural persons intended. The remedy cannot be extend- 
ed against corporations, as they are not embraced in the words of the 
act, and being in derogation of the common law, I might almost add 
of common right, are to be construed, as to this, strictly. The Su- 
preme Court has given a similar construction to an analogous act.— 
(Breese’s R. Appendix, 12). ‘The County Court of Randolph county, 
being authorised by law to license ferries, granted a ferry license to 
the trustees of Kaskaskia, who authorised the defendant to conduct 
the ferry. Plaintiff brought an action against the defendant, for the 
penalty under the act, for establishing a ferry within a mile of a law- 
ful ferry. Defendant justified as servant of the corporation. The 
Court held, that the word “ persons,” used in the act, did not extend 
to corporations, This decision was recognised as law in the case of 
Blair v. Worley, (1 Scam. Rep. 178). 

Therefore, as the Court will intend that the “ Bank of the State of 
Missouri,” as set forth in the affidavit, imports a corporation, and as 
the act concerning attachments does not authorise suit by attachment 
against a corporation, but natural persons only, the motion to quash 
will be sustained. 





Cases in Bank. 


[I heartily concur in the suggestion contained in the following communication, and 
invite the profession to imitate the example set by Gen. Gopparp.]—En. 


To the Editor of the Western Law Journal, 

Sir: Permit me to suggest to our brethren throughout the State, 
the propriety of making your journal a medium of communicating to 
each other, the various points reserved for decision in bank. It not 
unfrequently oe that we see a decision announced, deeply af- 
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fecting other suits, and other interests; and the promulgation of the 
opinion of the Court, is the first intimation we have, that such a 
question was depending. I subjoin a case in the hope that my 
example will be followed. 


Washington county, Supreme Court, March Term, 1844. 
Tue Musxincum Vautiey Turnerke Company v. Nanum Warp. 


This was an action of debt, brought against the defendant as a 
stockholder of the company, to recover ten per centum of the stock 
by him subscribed, being the fourth instalment called for. The act 
of incorporation bears date the 16th of February, 1838, and may be 
found in the local laws of that year, page 97. By the first section, 
the company is made subject to the general law for the regulation of 
turnpike companies, passed the 7th of January, 1817. (2 Chase, 1005). 

Upon the trial, the plaintiffs, having proved, that a call of the ten 
per centum had been made, produced the notice hereinafter inserted, 
and proved that it was published four successive weeks, commencing 
the 28th of April, 1840, in a newspaper in general circulation, print- 
ed on the route of the road. 


**FOURTH INSTALMENT. 


** Notice is hereby given, that the stockholders of the Muskingum Valley Turnpike 
Company are required to pay to the Treasurer of said company, on or before the Ist 
day of July next, a further instalment of 10 per cent. on the capital stock, being 


$2 50 on each share, By order of the board of directors, 
“D. P. BOSWORTH, Sec’y.” 


** Marietta, April 28th, 1840.” 
It was proved that the treasurer had a known place of business.— 


It was also proved, that prior to the making of this call, the defend- 
ant assigned his stock on the books of the company, to a fictitious 


person. : 
The professional reader will perceive that the following questions 


are presented: 
1. Was the notice published a compliance with the second section 


of the act of 1817, which requires “ sixty days notice” of the time 
“ and place of paying?” 
2. Does the assignment discharge the stockholder? 
Yours, 
C. B. GODDARD. 
Zanesville, April 5, 1844. 





Srate or Onto v. Townstey.—Correction of report—I am requested 
by J. C. Sasiy, who reported this case, (see ante, page 260), to say, 
that Judge Vance did not, as reported, decide that ignorance of an 
act, which is malum prohibitum, is an excuse for such act.—Ep. 
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Death of Judge Duval. 


I learn from the National Intelligencer, that the Hon. Gasrrext Dv- 
VAL, late one of the Judges of the Supreme Court of the United States, 
died on the 6th of March last, at his seat in Prince George’s county, 
Maryland. He had survived the autumn of life, and lived far into its 
winter. He was in the 93d year of his age. He was a fine old gen- 
tleman, and a noble specimen of the race of American descendants of 
the Huguenots. His life was an unbroken series of kind and good 
actions, and a lesson of virtue to all within the influence of his exam- 
ple. Judge Duval entered the House of Representatives of the Uni- 
ted States in 1794. In 1802 he was appointed comptroller of the 
treasury, by President Jerrerson. In that capacity he served with 
the approbation and respect of the public, until the 18th of Novem- 
ber, 1811, when his name and that of Judge Srory were, on the 
same days presented by the president to the Senate, and the next 
day confirmed by that body, to fill vacancies on the bench of the 
Supreme Court. This office he filled for nearly a quarter of a cen- 
tury, and finally retired to private life, on account of growing deaf- 
ness. He enjoyed fine health in his old age, and departed from the 
world with the respect and affection of all who knew him. 





Death of Peter S. Du Ponceau. 


This great and good man died in Philadelphia on the Ist of April, 
last. I have enjoyed the privilege of his acquaintance for the last 
fifteen years. I take the following obituary notice from the United 
States Gazette.—Ep. 


“ We are called upon to-day to announce the death of our eminent 
fellow-townsman, Perer S, Du Ponceau, who breathed his last about 
one o’clock yesterday morning. The name and reputation of this 
ec arg and savant are not confined to this country. He was 

resident of the American Philosophical Society, the Pennsylvania 
Historical Society, the Atheneum, the Law Academy of Philadel- 
phia, and other kindred institutions. He claimed the honor of fellow- 
ship in most of the learned bodies in other States of the union, and 
many in Europe. He had reached his 85th year, full of honors, and 
in possession of mental faculties almost as bright and unclouded as in 
the vigor of manhood. Notwithstanding the infirmities of so advanced 
an age, aggravated as they were by great obtuseness of hearing and 
the almost total deprivation of sight, his learned labors were unre- 
mitted to the last, and pushed into every department in the wide circle 
of letters. His friends relate that his mind was in constant activity, 
reading, writing, or dictating, in projecting new works, or in devising 
some plan for the advancement of knowledge. It was only a few 
weeks ago that he was induced to relinquish his habits of severe study, 
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by a heavy cold upon his breast, which, neglected at first, has now 
proved fatal. There are few men in this country, or in Europe, who 
may justly be compared with Mr. Du Ponceau in varicty, amplitude, 
and profundity of learning. Besides being a classical scholar of the 
most exact and critical kind, he had penetrated far into oriental lite- 
rature. If the famous John Dunn Hunter, whose imposture he was 
the first to detect, was confounded by his knowledge of the gram- 
matical structure of the Indian languages of North America, the sino- 
logists of Europe were not less amazed at his philosophical disquisition 
into the nature of the so called figurative writing in Cochin China. 
He conversed or read in all the polite languages of Europe—in Italian, 
French, German, Spanish, Portuguese, and Swedish—with remarka- 
ble freedom. His written works are as instructive as his attainments 
were unusual. Essays, reviews, discourses, and elaborate books on 
jurisprudence and philosophy attest the labor of his life. Mr, Du 
Ponceau came to this country from France as the aid of Baron Steu- 
ben, soon after the war of the revolution broke out. Though but 16 
years of age he continued with the American army, and -participated 
in the trials of that eventful period with the other chivalric Frenchmen 
who sympathized with the American cause. Himself of noble family, 
he mingled, on equal terms, with the higher officers of the army, and 
frequently dined at the same board with the commander-in-chief.— 
We know of none who could have delineated the men and times, the 
motives and ends, the sanguine hopes and desponding apprehensions 
of that memorable epoch better than the deceased. We trust that 
among his numerous MSS. some accounts may have survived him.” 





Impeachment of Judge Elliot of New-Orleans. 


I rejoice to learn, that, at last, an impeachment of a corrupt Judge 
has been successful. It is evident, that the framers of the American 
Constitutions looked to this power of impeachment, as a most conser- 
vative power. But after so many unsuccessful experiments, I had 
begun to think they were mistaken. The present case proves, that 
in one instance the power was not conferred in vain. The nature of 
this case will be understood by the following newspaper extracts —— 
The removal from office was by a unanimous vote.—Eb. 


** The third article was as follows: 
‘That the said Benjamin C. Elliot, judge as aforesaid, has unlawfully and corruptly 
ermitted and caused Abner Phelps, the clerk of the said City Court of the city of 

fayette, to issue, under the seal of the said Court, at various times, from the 2d day 
of March, 1841, to the Ist day of January, 1844, fraudulent certificates of naturalize- 
tion to a large number of aliens; to wit. seventeen hundred and forty-eight, or there- 
about, not entitled to be admitted and not admitted to er 
- “The vote was guilty 11, not guilty 3. Those wo voted in favor of judge Elliot 
were Messrs. Davidson, Lacoste and Ladoux. 

‘“¢ The fourth article was as follows: 

‘That the said Benjamin C. Elliot, judge as aforesaid, caused and permitted three 
hundred and eighty-seven of the aforesaid certificates to be issued on the 21st day of 
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September, 1843, in favor of aliens not entitled to be admitted to citizenship, and that 
in sanctioning the issue of these, as well as the other certificates of naturalization, the 
said Benjamin C. Elliot was instigated and moved by a corrupt love of lucre, and a 
desire of unlawful gain, and that he has corruptly and Stross received, at various 
times and from several persons, divers sums of money, for the certificates of naturali- 
zation illegally issued from his Court, during the last three years. 

** Guilty 10, not guilty 4.” 





Circuit Court of the United States, New-York, December, 1843. 
Sickets 2. RopMan. 


“LAW OF PATENTS. 
[From the New-York Tribune. 


Action on the case for infringement of a patent. This was an inter- 
esting case tried in the United States Circuit Court, before his Honor 
Judge Betts, and it is one of considerable importance to persons en- 
gaged in the business of running steamboats, and to builders of steam 
engines. ‘The action was brought to recover damages for the viola- 
tion of a patent granted to Frederick E. Sickels, in May, 1842, for an 
improvement in the cut-off, by which the valves themselves are made 
to cut off the steam at any part of the stroke, without noise or slam- 
ming, instantaneously, and also to effect a very great saving of fuel. 
It was proved on the part of the plaintiffs, that Mr. Frederick E. 
Sickels, a talented and very ingenious young mechanic of this city, 
had, for two or three years before taking out his patent, devoted his 
time and ingenuity to this subject, and had, as pot as the latter part 
of 1839, or early in 1840, conceived and made drawings of the plan 
which forms the subject of the patent. His invention, as described in 
the patent, consists of an apparatus for lifting and tripping the valves 
at any required point of the stroke of the piston, and also of a cylin- 
der, with a cup or secondary reservoir at the bottom, and partially 
filled with water or other fluid, into which cylinder or seconday re- 
servoir works a plunger which is attached to the valve-stem and which 
permits the valve to descend very rapidly, but checking it the very 
moment of its reaching its seat, so that it closes without noise or slam- 
ming, and with great precision and accuracy. It was further proved, 
that this invention was one of very great utility and value, and that 
it was very perfect in its operation, and effected a saving of fuel of 
about one-fifth what is usually consumed in engines with the ordinary 
throttje-valve cut-off. One set of the apparatus, which had been used 
on board the steamer Rhode Island, was exhibited on the trial, and 
which had run for a year with perfect accuracy, and which effected 
a Saving of fuel of about two tons a passage. It was also proved, that 
the defendant, who is a manufacturer of steam engines, had, without 
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license from the plaintiffs, constructed an apparatus precisely like that 
patented by Mr. Sickels, and put it in operation on the engine of the 
steamboat Westchester, running upon the Hudson river. It was upon 
this infringement that the plaintiffs brought the suit, as well to establish 
| the originality of the invention and the validity of the patent as for 
4 the recovery of damages for the infringement. 
4 On the part of the defendant, witnesses were called to prove, that 
| something similar to the plan of Mr. Sickels had been on board the 
steamboat South America before the patent, and in other places; and 
a it was also claimed, that the principle of the improvement was set 
+ forth in Stuart’s anecdotes of the steam engine, in the description of 
i one of Watt’s reciprocating engines, in which a retardation of the 
i opening of the valve was effected by means of a weight falling in 
water. The plaintiffs, however, showed clearly that Mr. Sickels had 
conceived the plan, and made regular drawings of it long before it 
was put in use on board the South America, and that the secondary 
reservoir, with the plunger fitted to it, and acting in water, was en- 
tirely his own invention, and that the method described in Stuart’s 
work was unlike that of Mr. Sickels, and was for a different object. 
His honor Judge Betts delivered a very able and impartial charge 
to the jury, after a trial of three days, and the avy found a verdict 
for the plaintiffs for two hundred and seventy-five dollars damages, 
being the whole amount claimed—thus establishing the validity of the 
patent, and the claim of Mr. Sickels to the honor of being the inven- 
tor of this highly ingenious and useful improvement. 
























Counsel for the plaintiffs, J. B. Srartes and S, P. Srapies. For 
the defendant, R. Ten Broecx and Mr. De Wrrr. 












Supreme Court of Louisiana, January 29, 1844. 


GrrartTny v. CAMPBELL. 










[From the New-Orleans Bulletin.} 





C contracts with D to build a house and furnish materials—D contracts with G to fur- 
nish stone, which is accordingly furnished and used—C and D afterwards cancel 
their contract, C having notice of G’sclaim. Held, that C is liable to G for the 


stone. 


Martin, J. The petition states that Davidson, who was the under- 
taker of a house which the defendant had employed him to build, 
contracted with the plaintiff to furnish flag-stones and to lay them as 
a aoe or side-walk, in front of the house: That accordingly he 
furnished and laid the stones, for which, by the terms of his contract 
with Davidson, he is entitled to four hundred and fifty dollars, which 
sum he demanded first from Davidson, and afterwards from Campbell, 
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without success: That before his work was completed, Davidson and 
Campbell, without the plaintiff’s knowledge, cancelled and annulled 
the contract into which they had entered for the building of the house, 
payments having, in the mean while, been made, in anticipation, to 
the former by the latter, to a greater amount than the present claim 
of the plaintiff, of which claim the defendant had notice, and the 
amount of which he retained in his hands in settling with Davidson: 
That the payment thus made in anticipation cannot be opposed to 
the plaintiff, whose right to a privilege on any sum which might there- 
after become due to Davidson on the final completion of his underta- 
king, could not be affected by the defendant and Davidson’s annulling 
and cancelling their contract to the plaintiff’s injury. The defendant 
— the general issue. ‘There was a judgment against him, and 

e has appealed. It does not appear to us that the first judge erred. 
His judgment is grounded onevidence establishing the assumption of 
the plaintiff’s claim by the defendant, and clearly proving the amount 
of that claim. The testimony further shows that after Davidson with- 
drew from his engagement with the defendant, the latter urged the 
plaintiff to complete the paving which he had begun; and the work 
being stopped because the lime and sand which Davidson had engaged 
to furnish were not sent, the defendant had them brought, to enable 
the plaintiff to proceed with his work. 

It also appears to us clear, that when a person contracts for the 
building of a house, he has not a right, by cancelling his contract with 
the undertaker, to disappoint the hopes of those who, on the faith of 
the contract, have entered into engagements to furnish him with ma- 
terials, or bestow their labor on the work, especially when the mate- 
rials have been furnished to a considerable extent. 

Judgment affirmed. 





Items. 


Legislative Divorces.—The legislature of Iowa, at its last session, 
after a very able report from Mr. Grimes, adverse to the power of 
granting divorces, unanimously concurred in the same, and dismissed 
all applications. At the preceding session, nineteen divorces had been 
granted. I rejoice to see the noble stand thus taken against legisla- 
tive usurpation, and regret that I have not room for the report.—Epb., 


Common Carriers—Privilege of Reshipping.—I learn from the Phila- 
delphia North American, that in the case of Russell v. The owners of 
the steamboat Norfolk, in the District Court of Alleghany county, Penn. 
Judge Shaler delivered the opinion, that in a case where a bill of la- 
ding is signed by a boat ‘“‘ reserving the right of reshipping, on good 
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boats,” the owners of the boat do not discharge themselves from all 
further liability by shipping the goods on another boat, but that their 
liability continues to the end of the voyage, and until the goods are 
delivered; that this is their contract by the bill of lading—the privilege 
of reshipping being inserted for their own convenience.—Eb. 


The Girard Will case-—We shall have a full report of this great 
case in the forthcoming volume of Howard’s Reports. In the mean 
time, for the information of readers, I give the following extract from 
the will, upon which the case turned. 

** T enjoin and require, that no ecclesiastic, missionary, or minister of any sect what- 
soever, shall ever hold or exercise any station or duty whatever, in the said college; 
nor shall any such person be admitted for any purpose, or as a visitor, within the 

mises appropriated to the purposes of the said college. In making this restriction, 
T'do not mean to cast any reflection upon any person or sect whatever; but as there is 
such a multitude of sects, and such a diversity of opinions amongst them, I desire to 
keep the tender mind of the orphans, who are to derive advantage from the bequest, 
free from the excitement which clashing doctrines and sectarian controversy are so apt 
to produce; my desire is, that all the instructers and teachers in the college shall take 

ins to instil into the minds of the pupils the purest principles of morality, so that, on 
their entrance into active life, they may, from inclination and habit, evince benevo- 
lence towards their fellow-creatures, and a love of truth, sobriety and industry, adopt- 
ing at the same time such religious tenets as their matured reason may enable them to 
prefer.” 

The will was written by that eminent lawyer Wuu1am J. Duang, 
and the above clause is certainly free from all ambiguity. I take the 


following statement of the true point in dispute from the National 
Intelligencer. 

**Some of the reporters and letter writers appear to us not to have exactly appre- 
hended the legal ground taken by the heirs of Mr. Girard in the recent argument, so 
far as respects the alledged irreligious character of the proposed school, or college.— 
We understand the point or objection to be, that Mr. Girard’s proposed plan of educa- 
tion was derogatory to the Christian religion, and founded on plain and clear principles 
of Deism and Infidelity, and that Mr Girard’s bequest for the endowment of this col- 
lege being for other reasons void, according to the common rules and principles of law, 
it was not entitled to receive in a court of equity that especial favor or privilege, by the 
force of which gifts and endowments for charity were upholden in such courts, though 
void ina courtoflaw. The right of Mr. Girard to dispose of his property as he might 
see fit, according to law, we did not understand to be disputed. The question as it 
struck us, was—“ Can a bequest of this kind call on the courts of equity to extend to 


it the favor belonging to charities?” 

The decision of the Court was unanimous in favor of the bequest. 
In England, under the powerful influence of an established church, it 
might have been different. But I see not how it could have been 
otherwise in a country where religious liberty is acknowledged in its 


utmost extent.—Eb. 


Application of Payments—Where no application is made, at the 
time of payment, by either the debtor or creditor, the law will make 
the application in a manner most beneficial to the debtor. Therefore 
a payment is to be applied rather to a debt, of which the non-pay- 
ment would expose the debtor to some penalty, and to costs and 
damage, or the impeachment of his honor, than to an ordinary debt, 
involving no such consequences; and to a debt for which a surety is 
bound, rather than to one where there is no surety. See Warren v. 
Warren, (6 Law Reporter, 501). 





